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OF 

APPEAL CASES 

IN THB 

HOUSE OF LORDS, 

jOuring the Session, 181 6 — 17- 
57 Geo. III. 



IRELAND. 

APPEAL FROM THE COURT OF EXCHEaUER. 

Barrett — Appellant. 
Burke — Respondent. 

Lease in 171S for three lives, renewable for ever on pay- Feb. S6, 
ment of a fine on the dropping of each Ufe, at 50/. rent, March s, 
by A, to B. B. leases the lands to C. at 100/. rent, with iBir. 
covenant to renew for ever to C. on the same terms ; and '^— ^ ■ ^ 
B. also covenants to renew r^ularly with A. C. pays ^^^^^ ^o^ 
his fines and renews with B., but B. never renews with "^^ **" 
-A a rmresentative of A.j in 179S, accepts some money bve^— neo- 
from U. towards the discharge of the fines due fromLEcrVo re-* 
B. and makes demands for payment^of the whole of the new — ^te- 
fines bv C, which C n^Iects to comply with. nant|t act, 

A formal demand of the fines made oy a representative^* 
of A. in'1799y against C, who does nothing for nine 
months after demand, and then makes an illusory tender 
which is not accepted. Held, by the House ot Lords, 
that under these circumstances ti. had no claim in equity 
to a renewal. 

VOL. V. B 



CASES IN THE HOUSE OF LORDS 



Feb. S6, 
March 5, 
1817. 

v.. 



LEASE FOR 
LIVES &£- 
KEWABLE FOB 
XVEBd — VEO- 
LECT TO BE- 
NEW.— TE- 
NAHTBY ACT, 
&C. < 



Per Lord Redesdale. A formal demand is not necessary 
under the Tenantry Act. The true meaning of the 
Tenantry Act is to declare what was the Equity of Ire- 
land, with respect to these leases, before the statute. 
When a demand is made, the neglect to pay, when it 
goes beyond what is a reasonable time for payment, 
ceases to be mere neglect and becomes wiliuL What is 
a reasonable time for payment must dep^id on circum- 
stances, and no precise tinns applicable to tSl cases can, 
with justice, be fixed. Though a formal demand is not 
necessary, yet, when sudi a demand is made, the prior 
demands are waived, and the time is to be computed from 
the period of the formfd demand : but prior demands are 
to be taken into account in considering what is a reason- 
able time after the formal demand. When the first lessee 
receives the fines from his under-tenant, and neglects to 

Ey them to the head kndkn-d^ that is fraud in the first 
see, who is therefore not entitled to a renewal, and the 
remedy of the under-tenant is against the first lessee, and 
not against the head landlord, xhe landlord, in making 
the demand, is not bound to state the precise sum due, 
nor to make a demand lipon^ or give notice to, every in- 
dividual interested in the subject. The odginal design of 
these leasee, was the better cultivation of inferior lands 
and the more easy recovery of the rent, &c. 



Origiuia lease, By indenture, dated 23d December 1713, the 

Dec fi^ 

1713. ' Honourable Edward Brabazon, being seized in fee 
of certain lands^ those of Garrylish and others, in 
the county of Tipperary, demised the same to John 
Marshal, of ClonmeM, for three lives (of the Bra- 
bazon family), at 50/. rent, with a covenant for per- 
petual renewal, upon the request, and at the ex- 
pense, of the lessee, within twelve months after the 
expiration of any of the lives then inserted or there- 
after to be inaerted, upon (Myment of n fine of 25/. 
fot each new life added. Robert Marshall, the iBon 
of John, having become entitled, he agreed to ex- 



ON APPEALS AND WRITS OF ERROR. 3 

ecute a lease pf th^ lands to one Thence M^rath, Feb. 86, 
tnd then assigp^il hi? reaiaiai0g interest to William ^3^^ ^' 
Nash? whos^ npph^ir and representative, James ^— -v— -^ 
Nash, afterwards sp^ilScally perfin'roed the ^gree-^^l^ 
ment with Jl^s^rath? hy exeoMting a lease of the wbwa»le fob 
lands to Mtlo Burke, (the Respondent's ancestor^ lectto ee- 
who had become entitled to the benefit of that ^f ;!;~f ^" 
agneem^nt The iodenture, dated 9th Jan., I76l,&c. 
nfyiT recitlPg the dew^tb of one of the cestui que^^^^ 
vies in the original lease, and the nomination Lease from 
of a near life (that of Byrke's son), witnessed, that J^£^^ 
in pjursuaao^ of (he agrsement, and in considera- 
tion of a 2$/. ^qe then pajd on the insertion of the 
new life, Nash deoE^ised the lands to Burke for three 
liwes, with oonreiiaat for perpetual renewal, at a 
rieotof }09/. 10^. Borke covenanted, within six 
Aontbs after the expiration of any of the lives, to 
nwae ^another life, aod pay the fine ; and Nash 
covenanted, in three months after a life so nomina- 
ted ^^A fine paid^ (o renew with lJ:ie head landlord 
9t Biurjke's expense. The indenture contained a 
proiriao l^at, in oase Burke neglected to nominate a 
lih mihw t))e six months, Nash should be at li- 
berty to 90iAi|iate to the head landlord any life he 
might think proper : and Burke covenanted to pay 
inters to Nash on jany of the fines that might be 
advanced by Nasb to the original lessor before pay- 
ment by Burke to Na^h. The last of the ce^^iii The original 
que vies in the original lease died in 1772, and, in newed. 
point of fact, the lease never was renewed with the 
head landlord. 

The Appellant became entitled to the lands as in 1799 Bar- 
head landlord, in 1799> by devise from Edward ^titled as 

^ 2 head landlord. 



LEASS FOR 
LIVES BS- 



4 CASES IN THE HOUSE OF LORDS 

Feb. sd, Brabazon ; and, having been unable to discover the 
1817. ' • representatives of Nash, he, by advice of counsel, 
calculated the renewal fines up to the 25th Feb., 
1801, and executed a power of Attorney to one 
NEWABLE FOE Dowliug, authoriziug him to demand and receive 
LECTTOBB- thc Bncs. On the a7th Feb., 1801, Downng, ac- 
N^w ACT co™panied by the Appellant, went to the lands, 
&c. and there a formal demand of the fines was made 

m^*^ ^^ f""^"™ *^^ principal occupier, and also from the other 
occupying tenants ; and a notice of the demand 
was then also served by Dowling on the several te- 
nants, including Milo Burke, the Respondent's 
father, who was then in possession ; and a copy of 
the calculation of the renewal fines was also served 
^ on Burke. The Appellant caused a notice of the 

demand to be published in ^the Dublin and London 
Gazettes, on the 5th March, 1801, which was con- 
tinued for two months from that time. On the 
24th March, 1801, Milo Burke furnished the Ap- 
pellant with an account of money paid by him from 
1774 to 1799 to the Brabazons, from which it ap- 
peared that Burke had paid considerably more than 
his own rent ; and he alleged that the excess was 
Marchlsoi P*^^ ^^ account of renewal fines. Burke however 
and fio step' took no Step towards settling the account till the 
tenanuosetde 27th Nov., 1801, on which day he made what was 
the account called a tender of the fines, takine credit for the 

till Nov. J801. ,,11 1 . 1 1 r- 1 Tfc 

sum alleged to have been paid by him to the Bra- 
bazons beyond his own rent. The tender consisted 
of eight notes of the Bank of Ireland, two notes of 
Messrs. Fii^lay and Co., and seven bills of exchange, 
accepted by several persons in trade in Dublin, 
some of which bills were then over due, and in the 
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hands of the holder, dishonoured. When Burke Peb. 26, 
made this tender he was accompanied by his law isir. ' 

agent, Mr. Edward Kirby, who had been agent for ' v— ^ 

Mr. Edward Brabazon, the devisor of the Appel-"v^a»^ 
lant. The Appellant took a memorandum of the ^^^^^^ 'o» 

»^* , EVER. — NEO- 

particulars of each note and bill, and of the dates lect to r»- 
of the bills, and then returned the notes and bills, KirTRY^Acr, 
and asked Burke whether he had any more to say, ^^ 
and Burke answered that he had not. 

In M. T. 1801, the Appellant brought an eject- Dec. isoi. 
ment against Burke ; and on the 4th Dec., 1801,SI^yf5\ 
Burke filed his bill in the Court of Exchequer, renewal. 
stating, that in 1780, William Brabazon, then the 
bead landlord, had agreed to accept Nash^s profit rent 
in discharge* of the arrears of the head rent and re- 
newal fines; and that from 1782 the head and 
profit rents had been regularly paid ; and that, in 
1793, Edward Brabazon, the son of IVilHam, /ij(/ Alleged 
distinctly agreed to accept of this mode of payment, ^^^^^^^ 
so that the forfeiture was waived ; and praying that Prayer for re- 
the Appellant, or the heir at law of Edward Bra-BaTkeastms- 
bazon, might be decreed to execute to Burke, as '®® ^^' ^■***" 
trustee for the heir or representative of Nash, a re- 
newal of the original lease, and for an account and 
injunction. To this bill none of the Nashes were 
parties. The Appellant in his answer insisted that Answer, 
there had been such laches and neglect on the part 
of the Nashes, and those deriving under them, as 
amounted to gross fraud ; and that the right of re- 
newal was forfeited, particularly by the lapse of ten 
months from the time of demand and notice, with- 
out any attempt to pay the fines, except the illusory 
tender in November 180t* 



CASES IN THE HOUSE OF LORDS 

Feb. 26, Burke theri^ in July 1803^ filed Hn amended bill, 

Marcb 5, making the representatives of Nash paHies, in which 
^ it vras stated^ that by an agi^eiDdnt in writiftg, ex* 
ecuted in n82j Nash coiisented to a^lign bis profit 



LEASE FOft 
LIVES EE- 

NtWABLE Fon rent to William Brabazon until the arrears of the 
LECTTo HE- head rent should be dischai^d i-^^a statement dif-* 
fering from that made in the original bill> inasmuch 



KEW. — Tt- 
VAHtltY'ACTy 

&c. as it was not alleged in the aniend^d bill that, in 

^A^^' dedb'ii ^^^ agreement with William Brabason^ ady thing 
was said respecting the renewal fines. The consent 
of Edward Brabazon in 1^98 to accept the profit 
rent in dischatge^ both of arrears of head rent> and 
renewal fines^ was stated as before ; and the prayer 
was the same as in the original bill. Answers hitting 
been put in^ and the cause revived by the Respon^ 
dent on the death of his fit! her, issue was joined^ 
and witnesses examined. 
Evidence. The Tinly evidence material to be noticed for the 

present purpose is that of the IftW agent fdr the 
Plaititiffi Mr. Edward Kirbyi who had been the 
law agent of Edward Brabazon illative to the tfans^ 
action of 1793* He stated, that in consequence of 
letters writtien by him, at the desire of £klwak-d Bra- 
bazoii) to Milo Burke, requiring Burke to settle an 
account of arrears of rent due from the Nashes^ a 
meeting took place in M»y It 03^ between Burke 
and Brabazon^ at which he, Kirby, was present; 
and it then appeared that all arrears of rent had 
been paid up to November 1 792, with an over^pay^^ 
ment of 100/.; that Edward Brabazon said <^ he 
^' would allow the over-payment out of the renewal 
^< fines due by the Nashes to him for the lands, 
'* whereupon deponent did then communicate to 
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*' said Burke that said Edward would expect imme- Feb. «6, 
'< diate payment of all renewal fines due to him froixi ^sir. ^' 
" die Nash bmilyy and that renewals should be at ' — y^-^ 
« once taken out, or words to that effect ; to which "^"1^ 
« the said Mib neplied» that hia father had paid up »bwable fw 
'' all renewal fines due by said Bout*ke to the Nash lecttoak- 
** ianaily and obtained regular renewals of said pre- naJJ^Ty apt 
^ mises, and that said Bourke had then, a renewal^- 
*' executed by James Nash for three lives, all of 
*^ whom he alleged w&re then living; and saith, 
'< said Bourke did then produce to said Edward and 
*' to deponent a deed or instrument engrossed on 
** paper purporting to be a renewal of said lands ex- 
^^ ecnted by said Nash, wheran said Milo Bourke, 
^^ William Bourke, and Jshn Bourke^ said Milo's 
' ^^ &ther and brother, as deponent believes, appeared 
** to be the lives named therein ; and believes the 
^^ said William and John were then and still are 
'^ living. Saith, on the production of said deed or 
^ renewal, said Edward expressed much displeasure 
*' that the Nash family should receive the renewal 
*^^ fines from said Bourke their under-tenant, and 
^ execute renewals without paying his, said Ed- 
** ward's, family or himself their renewal fines, 
" though the renewal fines payable by Bourke, on 
^ die fall of each life^ to said Nashes, was same as 
^^ was payable by the Nashes under their lease. 
*' Saith, said Bourke, under apparent distress of 
^ mind, informed said Edward, that he had a fa* 
^ mily of eight or ten children, and that he would 
^ be ruined if the said Edward would seek to en* 
^ force from him payment df the renewal fines, 
^ then aj^aring due to him ; upon which, said 
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Feb. 26, ** Edward with strong expressions of feeling and 
1817. ' '' ^^^^ disposition towards said Bourke, declared he 
^' would not take advantage of him, and that for 
" the present he would not proceed for payment of 
NEWABLE FOE « gaid fincs } wktreupon depimenU or said Edward^ 
I.ECT TO BE- '^ desired said Bourke should^ as soon as he couldj 
V^'Z'J^n^ ** endeavour to make up the amount of the renewal 

KAVTEY ACT| « •' 

&c ** ^nesyfar that he, Mr. Brabazon, would not pay 

'^ any compliment to the Nash family. And that 
^^ deponent did then ask said Edward, whether, as 
*^ all arrears of rent were then paid up^ deponent 
'* should continue to receive from said Bourke, the 
^ profit rent of 52/. IQf* a year, arising out of said 
*' lands, to said Nashes, which said Edward desired 
'^ deponent to do, saying, he would allow such 
*' payment out of the renewal fines.** And then, 
after adverting to some matters of account, he pro- 
ceeded thus : ^^ Saitfa, that prior to May 1793, depo- 
*' nent believes he got instructions from said £d- 
^ ward Brabazon to demand or enforce renewal fines 
** from the Nash family ; in consequence whereof, 
<< deponent did, as he verily believes, apply to Milo' 
<< Bourke, deceased!, and also to Mary Nash, the 
<* widow of James Nash, for payment thereof* 
«< Saith, that from Ist May, 1793, till within a 
'< month of said Edward's death, as deponent best 
<< recollects, said Edward never did, to this depo- 
*^ hent's knowledge, direct deponent to take pro- 
'* ceedings to evict the interest in the lands in the 
^^ pleadings mentioned, in case said renewal fines 
<* were not paid ; but saith, that in the latter end 
*^ of Nipvember, or beginning of December 1799, 
*^ said Edward in conversation told deponent that he 
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^ wanted a new coach ; in answer to which, depo«Feb. S5, 
'< nent told him he could easily get one ; to which ^3^^ ^* 

** said Edward replied^ that he would not go in debt ^ v — -^ 

« for a coach, but that he would insist on BourWs J;;^^^ ^^ 
** paying as much on account of the renewal fines h»wable po» 
'^ as would purchase one, otherwise, that he would lect to bb- 
** insist on payment of the entire, or evict the Icfi^^e,^*^^^^^ 
'* or words to that effect And saith, deponent did,&c 
'' immediately alter such conversation, write to the 
** said Milo Bourke, unless he did then, without 
*' delay, remit 200 guineas, as he best recollects 
*< and believes, on account of the fines due for sai(i 
^ lands, to deponent, deponent would discontinue 
^^ to receive the Nash*s profit rent ; but saith, said 
^^ Bourke did not remit one shilling more than his 
*^ usual payments of the head rent and some part of 
*^ Nash's profit rent/^ And, in his cross examina- 
" tion, the witness made the following statement with 
respect to the renewal fines : << Saith, that prior to 
<' the month of May 1793, deponent was directed 
^ by Edward Brabazon, deceased, either to apply 
^* for or enforce the payment of the renewal fines 
<' and arrears of rent, if any arrears were due, on 
<< the lands in the pleadings mentioned, from the 
'^ Nash family and said Milo ; saith, he recollects 
" to have received such instructions subsequent to 
^ J St November, J799» but does not recollect to 
'< have received any such instructions in the interval 
^* between May, 1793, and November, 1799 ; does 
^^ not recollect that any person was present when 
'' he received such instructions or directions ; be- 
** lieves he answered on both such occasions that he 
^ would do as be was so directed ; saith that it was 
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Feb. 26, <' in consequence of deponent's application to Milo 
1817. ' '* Bourke according to the first directions he re- 

"^ x^^ •* ceived from Edward Brabazon on the subject, 

i^vwlit! "that a meeting took place on the 1st of May, 
vBWABLBFOA^c 1793, bctweeu Said Edward and Milo at Tara, 

EVIE. — HBO- ,, t 1 J* 1 

LECT90BB- ^ where an account was stated of the payments 
MABTBrTer ** naade by said Milo on account of the rents of the 
&c. ^ lands in the pleadings mentioned ; saith deponent 

^ hath no recollection, nor does he believe that said 
** Edward^ an any occasion, complained to deponent, 
^ or in his presence, that no proceedings had been 
^ taken for the recovery of the said rents or fines^ 
^ or made any complaint c^ that or a similar nature 
** to deponents knowledge or belief.** 
Amonntofthe The amount of this evidence^ as understood in 
^ti^thed-t^ House of Lords, was that Edward Brabaaon 
feged ^^ had accepted some money, part of the profit rent, 
' OD account of the renewal fines, but that he had not 
agreed that the whole should be gradually liqui- 
dated by payment to him of the profit rent, and 
that he had on the contrary insisted upon payment 
of the fines in a different mode, but without eflfect. 
The Court below, however, seems to have been of 
opinion thatjfEdwardBrabazonacceptedfrom Bourke 
any part of the profit rent on accbunt of the fines, 
he therel^ bound himself to accept the whole in 
that mode of payment, and had waived the fof* 
feiture ; and that the cause hinged upon the point 
whether Edward Brabazon had or had not thus ac- 
cepted money from Bourke ; and the Ciourt tender- 
issue, ed an issue to the defendant (Appellant, Barrett) 
to try that question, ^hich issue Barrett declined to 
accept ; and tha Court seems therefore to have de- 



ON APPfiALS AKD WRITS OF ERROR. 11 

cided as if the qdestion had been tried, and the ver- j^^- ^> 

diet had been against him. The decree was as foU isir. ' 

lows : " That the Appellant hairing declined to ac- "— *v— ^ 

<< cept an isaue to try and inquire whether Edward uyes be- 

" Braba2on, in the pleadings mentioned, did at any ^*JJ^*J^* 

** time, and when, receive any and what sums ofLECTTo&i- 

<' money out of the lands comprised in the lease ot^^^^^^^t. 

** a3d Dec., 17135 for or on account of the renewal or ^ ^^ 

^ septennial fines due under said lease ; that it ap- 15, 1807. 

^< pears to the Court, that William Braba2on, in the 

'* pleadings mentioned, and the said Edward Bra- 

<« bazon, were respectively in receipt of the rent of 

^' 102/« 108. a year, in pleadings mentioned, from 

'' the lOth day of Dec., lysi, to the 30th Dec. 

*' 17999 fii'st in discharge of the rent and arrears of 

'* rent due to them, and next in and towards sa* 

'* tisfilction of the renewal And septennial fines, and 

'' the interest thereon ; therefore let the officer in- 

<' quire and report the amount of all sums so re- 

'* ceived by the said William and Edward Brabazon 

'^ out of the said lands during the period aforesaid, 

'' and let him apply the same as received, first in 

" discharge of rent and receiver's fees, and arrears 

'' of rent due, and then in discharge of the renewal 

'< and septennial fines and interest thereon ; and let 

'* him strike a balance on the foot of such fines, 

<' septennial fines, and interest, on 27th February, 

^ 1801 \ and in taking such accounts of fines, and 

" septennial fines, and interest (the parties admit- 

'' ting that Brabazon Ponsonby, Earl of Besbo- 

'' rough, died on the iSth July, 1758, and that 

"^ Chaworth Brabazon, Earl of Meath, died 14th 

'' May, 1763, and that Edward Brabazon, Earl of 
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(i'eb.sd* ** Meath^ died 22d Nov., 1772; and it appearing 
1817. ^' '^ ^^^^ ^^® ^^^ tenant has twelve months time to 
>-^•^,.^-^^ << nominate a new Ufe in the place and stead of any 

NEW ABLE FOK« that should happen to fall, and so from time to 
LECT TO KE- '* time upon all subsequent renewals), let the officer 
;iiBw.— TBr M charffc, one fine of 25/. with interest from the 

KAVTRY ACT, . » ' 

&c. *^ 15th July, 1739, and another fine of 2SL with in- 

'^ terest from the 14th May, 1764, and another fine 
" of 25/. with interest from the 22d Nov., 1773 ; 
*' and so, at the end of every eight years from the 
** then periods last-mentioned, let him charge ad* 
^ ditional fines of 251. each with interest ; and let 
'< the officer distinguish and report how much of 
*' the balance which will appear to be due for re- 
*' newalandseptennial fines,andinterestthereon,upon 
<< the said 27 th day of Feb., 1801, according to the 
'^ directions aforesaid, is composed of renewal and 
« septennial fines which became payable to the said 
<' Earl of Meath, the lessor during his life-time, 
** with interest for the same, and how much thereof 
^' is composed of renewal and septennial fines which 
*' became due in the time of William Brabazon 
*' during his life-time, with interest for the same, 
** and how much thereof is composed of fines which- 
« became payable to the said Edward Brabazon 
^< during his life-time, with interest for the same, 
^^ and how much thereof is composed of fines due 
** to the Defendant, Roger Barrett (the Appellant), 
'* in his own right, as the devisee of the said Ed- 
'' ward, and reserve all equity between the parties, 
** and all further directions until the return of the 
" report.** 
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The officer having made his report, a final cle-*Feb.90, 
cree was pronounced on the 24th June, 1812, 1817. ' 



whereby the Appellant was ordered to execute a re->- 
newal of the lease to Mary Nash, widow, and Ri-"v"J[Bf 
chard Harold, the surviving trustee named in the w^^^^i-* '<>» 
will of James Nash deceased, &c. From these de-LECTTo&s- 
crees Barrett appealed. V^'^^^<n, 

&c. 

Sr Samuel Romilly and Mr. Roupell for the Ap- SiST' 
pellant; Mr. Hart and Mr. Wetherell for thetiMsNMhw. 
Retpondent. ^p»^- 

Lord Eldon (C.) In this case the Court of £x- March s, 

1817 

chequer pronounced a decree reciting *' That Bar-j^^^^, 

rett having declined to accept an issue to try and 
'^ inquire whether Edward Brabazon, in the plead- 
^ ings mentioned, did at any time and when receive 
^ any and what sums of money out of the lands 
'^ comprised in the le^se of 2Sd Dec., 1?1S, for or 
^^ on account of the renewal or septennial fines due 
^' under the said lease, &c. ;** and, afterwards, a 
decree was pronounced^ giving Bourke the benefit 
of the act usually called the Tenantry Act. TheGroood of de- 
Court below, therefore, proceeded on this issue as^J^^^IJj^^' 
an essential part of the case ; and they seem to have had declined 
thought that, as the Appellant had declined to ac-iMMto^i ^ 



t( 






ccpt it, the case was to be taken as if the issue had^^Jd^^B^bll 
been tried and found against him; and on that zon had re- 
ground they gave relief. On looking at the bill and JSJ^Dte^oii 
the answer, and at the evidence of Kirby ; and con-**^"°i^'^ 
sidering with whom he was connected at the time 
of the latter part of these proceedings, and with 
whom he had been before connected ; and coAsi- 
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March 5, deriog the evidence altogether^ aod the wbo]i9 cir- 
^^^^' ^ cuaistances of the caae, I am of opinion that no 
LEASE FOK sucb issue ought to have been directed ; and, if X 
Vz^AB^wo^^^^^^y understand the Tenantry Act, though that 
8FE&.-*-irco. i88ue had been tried and found against the Ap- 
N£w.!^^4r pellan4 it would opt have been coAclusiv« against 



^^^-^^^cT, him. 

Thatiatae Looking at the Tenantry Act only, J cannot^ in 
b^^r^U^ that view of the case consider this as a case of mere 
an^, chough k neglect ; and it would be mischievous not to distin- 

bad bpao . n i « n 

found agfdnst guish between cases of mere neglect^ and cases of 
ji[*^^jg5^°'» wilful neglect. The tenant was in possession, and 
faavviboeiieoii-Juiew the cestui que vies ; and he transacts with 
^veagamttj^j^ intermediate landlord, paying him the fines. 
This not a while no care was taken to pay what was diie to the 
^lect.™^'^ ^^oal lessor. In this case also adcEiand was made. 
Demand and not acccded to ; and it oannot be considered aa 

^mSiS** "^'^a <»•« rf Da«re neglect 

"^^r I have stated the grouods of my opinion very 

shortly, because the reasons and principles on which 
it is founded will probably be stated and explained 
- at large, and mudi better^ by a aoUe Lord who pre- 
sided §fx some tioDie in the Court of Chuicery in 
Ireland. 

Lwd Redesdaks *I am clearly of opinion that 
the decrees ought to be reversed. The issue had 
no tendency to decide the esse. The issue was, 
<^ whether Edward Brabazon, in the pleadii^ 
'* mentioned, did, at any time and when, receive 
'* any and what sums oi money out of the. lands 
** comprised in the lease of 2Sd Dec., 1713, for or 
^' on account of the renewal or septennial fines due 
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^ under the said lease.** That was a question which March 5, 
would not decide the case ; for, though some sums ^®^^' _ ^ 
had been paid to £dward Brabazon on account of lease fob 
the fines, that would not decide whether there was ^''^^'^^ 

' MEWABLE FOB 

such neglect on the part of the tenant, as ought to bveb.— veg- 
dqjrive him of the benefit of renewal. The issue me^.-^e!^ 
has not been proposed according to the case eon- ^"^^ ^^* 
tended for on the part of the Respondent ; that b, The issue not 
a ca»e of c^ntract^ and that, such being the agree- ^^^^^J^^^^^ 
menl entered into between him and Brabazon, the though some 
representatives of Brabazoa were bound to renew have^i^ paid 
according to that agreement That has been con- ^ ^ ^^ 

^ ^ DBzoD on ao» 

(ended on the part of the Respondent The issue, count of the 
however, is not of that description, but one which ^^^ ^^^ 
has no tendency to decide the case. have been wii- 

, , - fill neglect on 

But it is clear from Kirby*s evidence that there the part of the 
was no such agreement The evidence amounted ^^^ „|^. 
oa\y to this, that Edward Brabazon consented to^>^^<i«ff^t 
apply what he received beyond the arrears of the head tion of 1793. 
rent towards the discharge of what was due to him on 
account 0^ the fines. But there was no contract 
that be would not call for the fines in any other 
manner; aod it appears, from Kirby's evidence^ 
that he did, in fyct^ call for the fines in another 
manner : so that the ground on which the Court of 
Exchequer proceeded is not a just ground. The 
only question is, whether the tenant, having clearly 
lost his legal right, ought to have the relief which, 
by the practice of the Courts of Equity in Ireland, 
was given, before the Tenantry Act was passed ; for The Tenantry 
the true meaning of the Tenantry Act is to declare ^^^'i^^ 
what was the Equity of Ireland before the statute. ^^<^^°s ^ 

• . • * 1 rvti • !/• • what was the 

It IS merely a declaratory act The act itself recite^ Equity of 
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March 5, what was the practice of the Courts of Equity in 
^^^^' ^ Ireland before it passed. When the case was one 
LEA8BS FOR of siuiplc ncglcct^ it was relievable. Where the case* 
HE\^B]MEPoa ^®^* beyond simple neglect, it was not the practice 
EVEB.— iTEo- in Equity to relieve. 

vEw.— TE- In my humble opinion, and I have frequently 
HAHTay ACT, Ijj^j occasion to consider this act, the meaning of it 
Ireland before is> that the moment a demand is made, the neglect, 
Dema^ Ne- ^^^^ ** 6^^®* beyond what is a reasonable time for 
gleet. Rea- payment, ceases to be mere neglect, and becomes 
sonaUetime. ^j|jjj| j^^^ CUve had the same view of the mean- 

Traman v. ing of the act* ^* Reasonable time,'' he says, 

S^Lrf. *V within the act shall be deemed only that time 

461. i( which is necessary to give the tenant full oppor* 

'' tunity for ascertaining when the cestui que vies 

** died, for computing the amount of the fines due, 

** and for preparing the leases. The precise time 

*' cannot be defined/* That I take to be the true 

meaning of the act ; and it must depetfd upon the 

particular circumstances of each case, whether the 

tenant has applied for renewal within the proper 

No precise time. It has been contended that some precise time 

time for re- . i /• i « i • 

newing after ought to be fixed. But the arcumstances are so 
be fil!»d.^*" various that it would be doing great injustice to the 
Whatis area- tenants to fix any precise time. Every case is dif« 

sonable dme - ^-'^ • V. i -i 

most depend ferent m Its Circumstances ; and a singular circum- 
2^^^!^^""" stance in the present case is, that the only person 
each case, who had the means of making up the account is 
agent for the lessee, and had been agent for the 
lessor ; and he had in his possession all the docu- 
ments necessary for the purpose of making up the 
account, and no other had them. He therefore, 
and no other, was competent to nuike up the account. 
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and he might have done it in a short time. In the March a, 
case of Jackson v. Saunders j* I was of opinion, and s^ 



that opinion was confirm^ by the decision of this lease for 
house, that four months, or from four to five months, ^e^^Jl^for 
was, under the circumstances, an unreasonable ^^^'^•~^*°" 

LBCT TO RB- 

time: and the circumstances there were, the fre-Ksw.- 



quently calling for the fines before a formal demand ^^^^^^» 
made. In looking at the act, it does not appear* Vidanu, 
that any formal demand is necessary; but, the a fo^^Qal de- 
party having made it, the time is to be computed "^^"^ "fV^t" 
from the period of that demand : and the prior de- when made, 
mands are waived by the subsequent formal demand bc^TOmpuied 
if the fines are p^id within a reasonable time after ^r®™ thepe- 

■ 1 i X* 1 ▼ 1 • 1 . • 1 nod of that 

that demand. But then, I think, it is to be con- demand, 
sidered what former demands Vere made with re-m^nj«"tobe" 



ference to the point of neglect, and thQ question ^^^^ >°^ 
what is a reasonable time after the formal demand* considering 

In this case it appears from the evidence of Enable tim€^' 
Kirby, who stood in the singular situation which aft" a formal 
I have before mentioned, that demands were made ^^^^ " 
several years before, and that, on Burke*s repre- 
senting that he had paid the fines to the Nashes, 
Edward Brabazon consented to give some indulg- 
ence to Burke, and to receive the profit rent ; and 
then Kirby states, ^^ whereupon the Deponent or 
^* the said Edward (Brabazon) desired that the 
^ said Bourke should, as soon as he could, en- 
^ deavour to make up the amount of the renewal 
" fines ; for that he, Mr. Brabazon, would not pay 
'* any compliment to the Nash family :** and yet 
this decree gives the benefit of the lease to the 
Nash Family. Brabazon bad given the indulgence 
merely out of compassion to Burke. Nash having 

VOL. V. c 
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March 5, received the fines from Burkie without;. Paying to 
V , ' i Brabazon what he^ had so received, which was a 
LEASE FOR fraud on the part of Nash : so that it comes to the 
MWABLEyoRS*'^"'*^ ^^ which Lord Thurlow rested in the case 
EYBR.— KEo- of Lady Ross,* which was misunderstood by Lord 

hECT TO RB- . . 

i7Bw.»TB. Lifford^ and which, by the by, produced the 
&cr^^ ^^^' tenantry act. The ground on which that case was 
•Baceman v. decided, and which was misunderstood by Lord 
Rid^'^P.C. Liffordy ^^9 ^hft^ the ^gent for Lady Ross had 
called upon the other lessees to pay their fines, and 
he himself bad not paid them, though the lives bad 
Nash receives dro{^d, which was a fraud. So here it was a ffaud 
hUumfertc^*" Nash, the receiving the fines from his own under- 
nant, and does tenant, without paying them over to Brabazon. 
to his land- It is clear then that the Nash family would not to be 
fraud iu Nash ^^^itl^d to renewal at their own suit, and yet this 
and the decree gives it them at the suit of Burke, 
no good claim All therefore we have to inquire into is, whether 
Sute'of the ** Burke was guilty of wilful neglect after the demand 
case as to was made. The first demand was made in 179^> and 
demands, "^'^no such arrangement as that contended for took 
place with respect to the profit rent. That appears 
by Kirby*s evidence. Then the profit rent con- 
tinues, however, to be received, ^nd no further de- 
mand is made till shortly before the death of 
Edward Brabazon, when, as Kirby states, Brabaisoa 
said that he wanted a new coach, jftnd would insist 
on Burke's paying ai» much, cm account of the re- 
newal fines, as would purchase one, otherwise that 
he would enforce payment of the entire: and then 
Kirby wrote to Burke that, unless he did then 
without delay remit 200 guineas, on account of the 
fines due for the lands, Brabazon would discontinue 
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to receire the profit rent. Bat Kirby says, that the March 5, 
money was^ not paid The words are, ** saith, said ^ '-_^ 
*^ Bvirke did not remit one-shilling more than his lease for 
"* usual payments; of the head rent, and some part ^^^3" ^'p^^ 
" of Nash's profit rent ;*' so that he did not even re- kv«r.— nbo- 

- , *, ^ _ . , , ^ __, . . LECT TO RE- 

mit the whole of Nash s profit rent. This was inNsw.— te- 
1799. After the death of Edward Brabazon, Bar- J^^f^*'' ^^^• 
retty who became entitled, insisted upon payment, 
and made a formal demand, with notice. It was Formal de- 
eontended that Barrett ought to have stated the pre-"*"^* 
cise sum th«t was due. But the act does not im- ' 
pose any soch duty on the landlord ; and it would The landlord, 
be great injustice if it did, as he is not likely to bej^ ™„*^j^f "^^ 
the most coenizant of the lives and deaths, the cestui °o' ^^^^ ^ 

. T „ 1 1 1 » 0- slate the pr©- 

fue mes being usually named by the lessees from else sum due. 
among their own families, and they are bound by 
the original obligation to tender the sum due. The 
lessor often cannot know who the lives are, as they 
are generally persons of the family of the lessee, 
and unconnected with the lessor. It is sufficient 
fer the piarrposes of this act that a demand has been 
made ; and the tenant is to be judged by this ques- 
tion, was it mere neglect or wilful neglect in him that 
be did not pay the fi»ne8 ? If it were wilful neglect, 
he 19 not entitled to a renewal. That is the con* 
struction put upon the act by Lord Clare ; and Lord 
Chtre knew the views of the legislature when the 
act was passed. I am, therefore, clearly of opinion 
that a simple demand is all that is necessary on the a simple de- 
part of the lessor. A contrary construction would Jhait'n^^s- 
make property of this kind almost of no value to wry on the 
the lessors. A lease is made for three lives ; one {^s ^ 
of the lives drop ; the lessor demands payment of 

€2 
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Mardi 5, the fine ; the lessee does not pay ; two of the lives 
V ' J still remain, and the lessor cannot recover the pro- 
LBASB poB perty. How is he then to keep alive the memory 
hbwabI^efor®^'*^® notice and demand ? He can do so only by 
EVEE.— KEG- a bill to perpetuate the testimony of witnesses, the 
vBw.— o^. expense of which he must pay. But this difficulty 
MANTRY ACT, j^^ j^ f^^^^ imposcd on the landlord ; and if, in ad- 
dition to this, he were bound to state the precise 
sum due when he made the demand, an estate of 
this kind would be worth nothing. It has been coa- 
tended that the demand ought to be made upon, and 
notice given to^ all who are interested. I know a pro- 
perty of 13,000 acres in the county of Tipperary, 
which is covered with leases of this description, 
divided and subdivided by under leases, five or six 
deep ; and the owner has no conception of all who 
are interested. All he knows is who is to pay him 
the head rent and the fines of renewal. The de- 
mand, however, according to the construction con- 
tended for, must extend to lessees of every descrip" 
tion. But when the act speaks of assignees, it 
means assignees of the whole interest : and this still 
leaves a difficulty where the whole interest is divided 
into a great many parts; the efiect of which often 
is to make the interest of the lessor of such small 
value as to be scarcely saleable in the market. Your 
Lordships, under these circumstances, will not ex- 
tend the meaning and benefit of the act beyond cases 
of mere neglect ; and the demand is one circum- 
stance by which wilful neglect is to be established. 

In this case, a demand, though not a formal 
one, was made in 1799. O" ^^^ death of Eidward 
Brabazon a formal demand was made. What took 
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place ? Burke sufFered nine months to pass without March 5, 
doing any thing : and what does he do then ? He v j 



comes with Kirby and makes a tender ; and that, lease for 
besides other objections, was not sufficient in kewable for 
amount. But could Kirby really have believed that ever.— neg- 

•' ^ / LECT TO RE- 

Barrett would have accepted such bills as these? ItNEw.-^TE- 
was merely a delusive pretence, and not a real ^^^*^^^^' 
tender. What Barrett did, was to take a memo- Burke saifered 
randum of the particulars of each note and bill ^ mm aftcr*a 
tendered, and cause it to be subscribed by a person formal de- 

mand with* 

present. What passed then ? Barrett said,^' Burke, outdoing any 
" have you any more to say ;" and was answered, thrahe made 
** No :" and upon this it is said that the tender was only an il- 
objected to merely because it was not sufficient in 
amount. But I take it that it was objected to alto- 
gether, not merely as being insufficient in amount, 
but also because the proper time was passed ; and 
because it was a delusive and not a real tender, and 
one which would not have been accepted, even ifit 
had been in time, and to the proper amount ; for 
it was not a tender that could be taken in payment. 
This is clearly a case of wilful neglect ; Burke 
having full time to be prepared to meet the demand ; 
and Kirby, who had, been agent to Brabazon, being 
agent for Burke, and having in his possession all 
the documents necessary for making up the accoubt. 
Burke was bound to tender the fines, and the leases > 
for execution, and one month was amply sufficient 
for these purposes. He was bound to offer the 
fines, and to present the leases for execution, for 
Barrett was entitled to have a tenant acknowledging 
the tenure, which was an important object in regard 
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March 5, to property of this kind. What was the original 

{ ' J object of tiiejse leases ? Lord Lifford says, that the 

LEASE FOR object was the improvement of the lands, and the 

otwabYefor™^''^ ^^*y recovery of the fines and rents. The 

BVER.w-NBG. original design of these leases, then, was the proper 

HEW.— TE- cultivation of inferior lands, and the more easy re^ 

jANTRYACT, ^ovcry of the rent, a thing which in Ireland was 

The original often Very difficult. This tenure was particularly 

l^^the important in the disturbed state of Ireland, as the 

Son^of "hc^*" ^^^^^ ^^^^ V ^^*t means in the hands of persons 

lands, and acknowledging themselves as lessees; for it often 

covcry o7rMt. happened that, in the course of many years, no 

rent was paid, and if they had been simply fee* 

farm rents, there would be presumptions against 

them which would often deprive the landlord of his 

property. The object therefore of this tenure was 

to preserve the property ; and esery time the lease 

is renewed there is an acknowledgment of the 

tenure } and there is also the benefit of the cove^ 

nants, which is totally lost if the leases are not 

renewed. So that it is of very great importance 

that the lease should be renewed when a life drops ; 

and this is often the chief value of the renewal^ 

the fines being hardly adequate to the expenses of 

suits. 

It is very important therefore that the relief 
should be confined to cases of mere neglect, and 
^ not extended to cases of wilful neglect ; and that 
persons bound to pay the fines and tender the leases^ 
should do so in a reasonable time* In the present 
case nine months were suffered to elapse before any 
thing was done, and then there was a jocular, 
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rather than a serious^ tender, and nothing more March 5» 
was done. Nash had clearly forfeited his title by v ' j 
fraud, and the only one to claim was Burke^ whose lbasb for 
claim was founded merely in the indulgence of Ed- JJ|![J5][b^pq,^ 
ward Brabazon* Burke had no right, except under evbr.—iteo- 
that indulgence, his remedy being, in my opinion, kew.- 



only against Nash, and not against Brabazon. j jahtryact, 
think therefore that these decrees are wrong ; that 
Burke is entitled to no relief as against Barrett ; 
that the issue tendered was nothing as to the merits ; 
and that the decrees ought therefore to be reversed, 
and the bill dismissed. 



Decrees accordmgly reversed, and bills dismissed. Decrees of the 

Court below 
reversed. 



SCOTLAND. 

APP£AI. FROM THE COURT OF SESSION, (Od DIV.) 

Black — Appellant. 
Campbell — Respondent* 

The set or constitution of Inverkeithinff requiring that the May 7, 9$ 
members of council should be resident burgesses, the ^^|7. 
clerk, at the election of a delagate for that burgh, in """"^v - ^ 
1812, refused to reckon the votes of two persons whose wwbr ok 
names had been entered in the minutes, as part of the oppl^c^yiy 
magistrates and town council, assembled for the purpose cases op 
of the election, and to whom the qualifying oaths had blectiohs 
been administered by himself in consequence of an ob- of dblb- 
jection on account of non-residence ; the fact of non- o^tes for 
residence being notorious and consistent with the clerk's p^^jyo,^ 

ZTIDBVCB, Sw. 
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May 7* 9, own knowledge ; and the rejection of these two votes 

^^^ governing the return. Complaint under the statute 16 

^^"""^ ' Geo. 2. cap. 11. against the clerk, and judgment by the 

POWER OF Court of Session, that he had incurred the penalties of 

omcMs'iw !**^^ statute, on the ground that the officer was bound by 
CASES OP ^^ ^ reckon the votes of all those whose names appeared 

ELECTIONS as mcmbers of council on the burgh records, beyond 
OF DELE- which he was not entitled to look; and that bond files 

GATES roR^ ^ag jjQ defence. This judgment reserved by the House 
PLEADiN©!^ of Lords for want of averment in die complaint that the 
EVIDENCE,"" coipplainer was duly elected delagate^ the statute having 
&c. given the penalties to the person so elected. And also 

for want of sufficient evidence of that fact; the town 
books, with the names inscribed, the best evidence to 
show that those whose votes were rejected were members 
of council, not being produced in proof. 
The Lord Chancellor observing, that it is a wholesome prin- 
ciple, in a case so penal as »this, that distinct averment 
and clear proof should be required. 
Lord Redesdale observing, that he very much doubted 
whether the true construction of the act was^that which 
the Court b^low had put upon it. 



Complaint A PETITION and complaint under the statute 
l^%!u?^'^^ Geo. 2. chap 11. was presented to the 2d di- 
vision of the Court of Session, at the instance of 
General Campbell, of Monzie, with concourse of 
his Majesty's Advocate, for his Majesty's interest, 
against David Black, town clerk of Inverkeithing, 
stating, that at the election, in 1812, of a delegate 
for Inverkeithing, for choosing a member to serve 
in Parliament for that district of burghs, David 
Black, the clerk, had refused to make out the com- 
mission to the complainer, who had been chosen 
by the majority of the magistrates and town coun- 
cil, assembled for the purpose of electing a dele- 
gate ; and had given the. commission to General 
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Maitland, who had not been chosen delagate by the May 7,9, 
majority, and praying the penalties of the statute . ' j 
against the clerk for this violation of its enactments, power of 

The fact of the case, as averred in the petition "ffi^brs'im 
and complaint, and as they appeared in the minutes c^"» o^ 

•r ' «' -T* _ ^ ^ ELECTIONS 

of election, and from the admissions in the plead- of dele- 
ings, were these. bdIoLJ.— 

On the 15th Oct. 1812, the magistrates and town pi^eadino.— 

BVID£NCE 

council of Inverkeithiqg, assembled for the purpose &c. 
of choosing a delegate or commissioner, for the^^^^J'* 
election of a member to serve in Parliament for theEle«Uon, 
district of burghs, to which Inverkeithing belongs, legate for lu- 
The Appellant, the common clerk of the burgh, ^"'^"'^^ft- 
entered or marked in the minutes the names of the 
magistrates and council assembled on that occasion, 
and administered the oaths required to be taken by 
the electors of the delegate ; and among those whose 
names were so marked, and to whom the oaths were 
so administered, were Captain John Montgomerie 
and Mr. John Gulland. 

In the course of the proceedings Sir John Hen- Objections to 
derson, one of the council, objected to the votes of J^SdencL"^"" 
Captain John Montgomerie and Mr. John GuUand, 
and of Duncan and Alexander Montgomery, for 
non-residence, referring likewise, with respect to 
the three Montgomeries, to a decision of the Court 
of Session, in Feb. 1 807, finding that they had no 
right to be councillors : and he called on the clerk, 
not only not to receive their votes, but also not to 
call their names in the course of any vote which 
might that day take place in the council. General 
Campbell, who was then Provost of the burgh, ob- 
jected to the votes of Sir John Henderson and three 
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May7,g» others, and protested that their names should be 
. ' J erasted fipom the list, and that their votes should not 
powBft OP be received, and, if received, that they should be 
opJJ'cBM^nf "^'' ^^^ ^^^- "^^ objection to one was, that he 
CASES OF lay undef sentence of fus^itation and outlawry ; to 
OFDBLB- another, that he had not for a long series of years 
BDROHs^ acted as a member of the coiincil ; to a third and 
pi^BADiHo.— fourth (Sir John and Mr. Bruce Henderson), gcne- 
&c. ' rally, that they were not duly qualified to vote. The 
answers, as they appeared on the minutes, were, 
as to the first individual, the production of an ex- 
tract of an act and warrant of the Court of Justi- 
ciary, reponing him against the sentence ; as to the 
second, that the objection was fi'ivolous ; and, as to 
the third and fourth, that the objection was too 
general. 

Hie summoning ofllicers, on being examined in 
the usual manner as to their having warned the 
members of council to attend, stated, that they had 
served the summons on Mr. Giilland, at his house 
at Bellknows, and on Captain John Montgomerie, 
at the Distillery. It was asserted in the pleadings, 
and not denied, that Bellknows and the Distillery 
were without the burgh, that Bellnows was the 
usual place of residence of Mr. Gulland, and Chat- 
ham of Captain Montgomerie. 

The clerk did not give any deliverance as to the 
objections by General Campbell. His judgment on 
the objections by Sir John Henderson, as it ap- 
Judgment of peared on the minutes, was as follows, ** Which 
offian"™'"^ " protests, answer, reply, and duply, having been 
^^ considered by the clerk, he finds, that no evi- 
^^dence of the alleged decree of the Court of Session 
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** has been produced sufficient to authorize him to May ?• 9> 

1817 

" strike oiF the naoies of Mr. Duncan Montgomerie^ . V j 
^ and Mr. Alexander Montgomerie, from the Coun- powbr ov 

** He IB, however, decidedly of opinion, that the c^^"* ^' 
^^ objection stated against the votes of CajJtain John o? dbi.e- 
" Montgomerie, and Mr. John Gulland, founded ^^^^^ 
** on their non^residence within the Burgh, (which pi-badihc, 
'^ is a circumstance of notoriety^ and consistent i^. 
*' with his own private knowledge,) is a good ob- 
'^ jection, and that they are not legal councillors of 
'' this Burgh. He would therefore have no hesita- 
^^ tion in setting aside both their votes,if it was clearly 
^' competent to him to determine that matter ; but 
'' not being satisfied that it is his duty, as returning 
•* officer, to judge of the validity of the votes which 
^* may be tendered to him upon the present occa- 
^^ sibn ; resolves not to call for, but to mark the 
*' votes which may he tendered under protest by 
^^ Captain John Montgomerie and Mr. Gulland, re- 
^ serving for consideration, when he shall decide 
^^ in whose favour the commission is to^ be made 
^ out, the legal effects of such votes, and whether 
^^ or not the same ought to be received ; declaring, 
*^ that notwithstanding his own conviction of the 
^ real invalidity of any votes to be tendered by 
^^ Captain Montgomerie or Mr. Gulland, he shall 
'' reckon them before making out a commission in 
<« favour of a delagate, if, after due consideration 
'< and advice, he shall find, that it is not strictly 
« competent to him, as clerk of the burgh^ to de- 
*' cide the question of their leg&lity or illegaKty, 
'* and to reject them accordingly.'" 
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May7>9* The names of Captain John Montgomerie and 

I '^' J Mr. Gulland not being called, there appeared thir- 
powBR OP teen votes for General Maitland, and twelve votes 
Sm'cMs'xw ^^^ General Campbell. Captain Montgomerie and 
CASES OF Mr. Gulland then came forward and voted for Ge- 
OP pBLB- neral Campbell '* protesting that they ought to have 

Bo™Hs.- " ^^^ ^^^'^^ ^y *^® ^^^^^> ^^^ ^"g^^ ^^^ ^^ ^ 

PLBADiwo.— *^ added to the list of those who voted for General 
BviDBHCB, „ Campbell. Whereupon General Campbell pro- 
'^ tested that he was duly elected delegate of this 
^' Burgh, and required the clerk immediately to 
^' make out a legal commission in his favour, and 
^* thereupon took instruments : and Sir John Hen- 
*^ derson protested that General Maitland was duly 
*^ elected delegate by a majority of votes, and re- 
*' quired the clerk immediately to make out a legal 
'^ commission in his &vour, ficc." 
Setoroontti- The set or constitution of the Burgh of Inver- 
vcrkSthinfr k^ithing as far as it appears material to the present 
question is in these words : *' The council consists 
" of fifteen persons at least ; viz. the Provost, two 
'^ Bail lies, the Dean of Guild and Treasurer, and 
" ten or more inhabitant Burgesses. They pro- 
<< ceed in their election thus : Upon the 29th Sept., 
« yearly, the magistrates and old council meet in 
^^ the forenoon within their tolbooth ; and when 
'' these of the old council who are desirous of an 
'* ease have demitted their offices, they choose as 
*' many new councillors in their room to keep up 
<^ the number ; and first they elect the provost, 
*^ then leets five of the council, and choose two out 
** of them bailies of the ensuing year ; next leets 
^* three and chooses the dean of guild ; and last. 
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" two, and chooses the treasurer : all swearing the May 7,9, 
** oaths de Jideli and secrecy, &c.** These were v ' ^ _ j 
pointed out as peculiarities in the constitution of the power of 
bui^h; 1st, that the number of councillors is un- "J,^"^^^^^ 
limited; 2d, that there is no annual election of thc^^sEs op 
whole council, though there is an annual election of op dblb- 
magistrates, the councillors once chosen continuing ^uIohs.^ 
for life unless they resign or become disqualified, pleapihg.— 
3d, The councillors must be burgesses having resi- ^c. ' 
dence within ths burgh. 

The clerk intimated his intention to apply to Mr. 
Adam (now the Lord Chief Commissioner) for ad- 
vice whether he ought to reckon the votes of Captain 
Montgomerie and Mr. GuUand^ and requested the 
counsel who ,had attended the election on the part v 
of General Campbell, and the agent who attended 
on behalf of General Maitland, to go with him to 
Mr. Adam. The former declined going, and then 
the Clerk went alone ; and having laid the minutes 
of the -proceedings and circumstances of the case 
before Mr. Adam, he, in conformity to the advice 
received, rejected the votes, and made out the com- Clerk rejects 
mission in favour of General Maitland; and there- ^^^®^' 
upon the petition and complaint was presented by 
General Campbell. 

It is to be particularly observed that there was no Defect of 
averment, in the petition and complaint, that Geneittl JilSoT*"* 
Campbell was duly elected delegate. The books or 
records of the bur^h were not produced to show 
that the names of Captain Montgomerie and Mr. 
Gulland were there inserted as members of council, 
and that General Campbell was duly elected ; and 
there was no distinct admission of these facts on the 
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May 7, 9» part of the clerk ; the circumstances of his having 
-.--.,^..1.^ entered the names of Captain Montgocnerie and 
powRR OF Mr. Guliand in the minutes, and his bavinff admi- 

RBTURKIirO • 

orFzcBRB Kv ntstcrcd the oaths to them, not being considered 
BLBCTUMis ^ ^^^ house of Lords sufficient to constitute an 
OF DBLB- admission that they were members of council. 

0ATB8 FOR 

BURoiu,r— The dause on which the complaint was chiefly 

ly^^iT ^^^^^^ ^'^ ^^^ ^^^ ^^ *^ statute 16 Geo. 2. capr. 
&c- 11. which provides^ •* That at erery election of 

^ap!^K^ " commissioners for choosing burgesses for any di*- 
^^ trict of burghs in that part of Great Britain called 
*^ Scotland, the common derk of each borough 
^' within the said district shall make out a comr 
•* mission to the person chosen by the rnqforpart of 
^ the magistrates and Town-Council assembled for 
** that purpose^ which Magistrates and Town-Coon-> 
*^ cil shall take the oath of allegiance, and sign the 
^' same, with the assurance, and shall take the other 
^^ oaths appointed to be taken at such election, by 
'^ this or any former act, if required ; and the said 
^ eferk shall afiix the common seal of the bui^h 
*^ thereto, and sign sttch commissioo, and shall not, 
^^ om any pretence whatsoever, make out a com- 
^ mission for any person as commissioner, other 
'^ than him who is chosen by the mq^rity as afore* 
** said ; and if any common clerk of any borough 
*^ shall neglect or refuse daly to make out, and sign 
^ a commission to the commissioner elected by tiie 
^^ majority, as aforesaid, and affix the seal of the 
*^ burgh thereto, or if he shall make out and sign a 
'* commission to any other person who is not chosen 
•* by the majority, or aflix the common seal of the 
•• burgh thereto, he shall for every such offence for* 
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*^ feit the sum of 500/. sterling to the person elected Ma^Ti 9, 
" pommissioDer for the said burgh, as aforesaid, to v ' _ * 
*' be recovered by him or his executors in the man- power of 
*' ner herein after directed ; and shall also suffer im- om^ERs^w 
*• prisOoment for the space of six calendar months, ^^^sbs op 

Jin ri'ii* lit • 1^ BLBCTIOWS 

*^ and be for ever after disabled to hold or enjoy tbe op dblk- 
" said office of common ckrk of the said borough, burghs.^ 
'• as effectually as if he was naturally dead/' flbadiko,— 

And a subsequent clause dedares, <^ That every &c. ' ' 
'^ penalty or forfeiture by this aeC imposed in that 
^^ part of Great Britain called Scotland, shall, and 
^< may be sued for, and recovered by way of suno- 
'' mary complaint, before the Court of Session, 
^* upon thirty days' notice to the person complained 
'^ of, without abiding tbe course of any roll ; which 
^^ said complaint the Court of Session is hereby au- 
'^ thorized and required to determine ; as also to 
" declare the disabilities, and incapacities, and to 
*' direct the impisonment as herein provided.^ 

The judgment of the Court of Session was as fol- 
lows: ^^The Lords having advised this petition. May 22,1 sis. 
^ with the ansWers, replies, and duplies, and writs gj^t][^^^^ 
•* produced and referred to, sustain the complaint :^"' 
^' Find, that the Respondent, David Black, has for- 
'' feited the sum of of 500/. sterling, and decern 
^^ against faim for payment thereof to the com- 
*' plainer ; order the said David Black to be im- 
^ prisoned for the space of six calendar months,' and 
" declare him for ever disabled to hold or enjoy the 
^ office of commoU'-elerk of the burgh of Inver- 
^ ketthing, as effectually as if he was naturally dead : 
" find Him liable in the expences of this complaint ; fn^gfJ^'Ji^J^' 
** allow an account thereof to be given in, and remit ««<^n?;p- 

^ pealed froiQ. 
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Mayf,9» << to the auditor to tax the same and report/' And 
V J to this judgment their Lorc^ships unanimously ad- 

POWB& OF hered^ on advising petitions with answers. From 
oFFi«M*ii ^^^ judgment the clerk appealed. 
CASES OP The Court was unwilline to carry the imprison- 

KltBCTIOlfS o •f A 

OF DBLBr ment into effect until the appeal should he deter- 
Bu&oHs^ mined, lest the judgment should be reversed ; and 
PLBADivo.-^ the complainer agreed not to call for the imprison- 
&c. ment m the mean time. 

For the Appellant it was contended that in cases 
of burgh elections for delegates the statute afforded 
no fixed rule for the guidance of the officer ; that 
there was no roll in any burgh in Scotland to which 
the officer might refer, as there was in cases of elec- 
tions of members for counties ; and that from the 
peculiarity of the set of Inverkeithing, where there 
was no annual election of the whole council, it was 
impossible there could be such a roll ; that the clerk 
was therefore under the necessity of exercising his 
judgment, and of deciding, attending to the con- 
stitution of the burgh, whether the persons objected 
to were legally members of the coundil ; that by the 
constitution of the burgh residence was an essential 
qualification for a councillor; and that a person, 
though regularly admitted, and though the coun- 
cillors were for life^ by becoming non-resident 
ceased, ipso facto, to be a councillor; that in a 
Qchie8,Rep. case in 1745 rejx)rted by Lord Elchies, the Court 
Burgh Royal, expressly found *' that by the set of this burgh 
^ councillors behoved to be residing burgesses ;** mid 
it had always been understood to be the law that the 
mere circumstance of non-residence operated as a 
disqualification. Objections on that ground had 
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Wen made in 176o, 1774, and I79I, and the an- May ?# 9, 

swer had uniformly been a denial of the feet, the ^ ' ^ j 

relevancy not being disputed. The set and practice powbe of 

would have been sufficient ; but the point had been oFPUjERriir 

adjudged by the Court of Session and House of ca«b8 op 

*t n J BI1EOT10K8 

Lords in the case of Haldane v. Holborn.* There of dble- 

was another authority to the sa'nje effect in Bankton, burghs.— 

in his work published in 1752. The decision ofp^^^DiHo.— 

the second division in Clarkson*s case, 14th May, &c. 

18 14y was different; but when the return in this * Kamesj^ScL 

case was made, the clerk had the authority of the non. 

Court of Session and House of Lords in his favour; 

and also a judgment of the Court in 1807, ordering T.Mont- 

the name of Captain Montgomerie to be struck outfc^ofinver- 

of the list of councillors on account of non-resi- JflJ^^^^vid 

dence. The town clerk having been called upon toWight»p. 

exercise his judgment, acted throughout iow4^rfe, Elgin, 1771!* 

and this was a good defence, even though his de- 7"y®""8 '^• 

J.J- 111- Johnston, 

cision were erroneous ; and had been so held in 1766. 
cases less favourable to the returning officer, as in 
the case of Culross, arising from the annual election 
of 1803. The present case was essentially different 
from that of Gordon v. Forbes^ not only because it 
was incontrovertibly clear from the very statute 
under which Forbes acted as acommissioner of sup- 
ply that he was not qualified, but also because 
Forbes was not bound to act, and Black was. This 
was not a singular example of a case not provided 
for by the statute ; there were many others, such as 
that of Gordon v. Rose in 1768, referred to by 
Wight and Bell, and that of Glass v. Magistrates 
of St. Andrebs in 1754. That the clerk had in 
this case acted bondjide was evident from the whole 

VOL. V. D 
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May 7, 9> proceedings. The fact of non-residence wm clear, 
V -^^ and had been admitted in the pleadings on both 
POWER OP sides. The objection of non-residence had indeed 
oppTCBRs'nr ^^^ made on former occasions, but the clerk was 
CA8B8 OP not bound to decide upon it till it became material 

ELBCTIOm 101 

OP DELE- to the return ; and for the same reason the entry of 
BOEGHs?^ the names in the minutes, and the administration of 
PLEADiwo.— the oaths b\^ the clerk, was no admission on his part 
&c. ' that the parties were members of council. As to 
General Campbeirs objections they were not spe- 
cific, and it was therefore not necessary to give any 
decision upon them. The clerk then did give the 
commission to him who had' the majority of legal 
votes« But supposing the clerk not to have the 
right to act as he had done, General Campbell had 
himself called upon him to exercise his judgnient, 
and reject votes as bad for non-residence ; and the 
complaint was therefore barred personali exceptiont. 
It was also argued that this being a penal statute the 
strictest construction ought to be applied, and that, 
as the complaint was in the nature of a criminal 
prosecution, it was necessary that a criminal pur- 
pose should appear before the penalties could be in- 
curred. 
Bell V. Ma- For the Respondent it was argued that the act 

gittrates of In- ^ ^ * ,. - n 1 . ■ • 

Terkeithing, 10 Geo. 2. Cap. 11. applied to all the burghs m 
*'^^^* Scotland j that there was a particular provision as to ^ 

the county of Sutherland, but none as to the burgh 
of Inverkeithing, and that those who prepared the 
act must havd been well acquainted with the consti« 
t«tion of Inverkeithing. If the act did not apply, 
the rights and privileges of the councillors of this 
burgh were at the mercy of the clerk. The notion 
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that the defect in the act was to be supplied by the May 7, 9, 
judgment of the clerk was founded on a single ex- ^ ' _^ 
pression in the set, that the councillors must be in- powbr of 
habitants ; and it was said that they must be so not ofpicbrs^w 
only when admitted^ but that by their non-residence ^^«"* ®' 

, ELBCTIOWS 

they ipso facto ceased to be councillors. But the or dele- 
import of the clause in the constitution^ declaring. ®^™'^ 
that the council was to consist of fifteen persons plbadiw^.— 
who must be inhabitant burgesses, was by no means &c. 
clear; and many instances might b^ cited frdm the 
records of the burghs of persons admitted and acting 
as councillors who did not reside within its pre- 
cincts. The case in 1745, from Lord Elchies, was 
too shortly stated to be considered as an authority, 
and that of Haldane v. Holborn reported by Lord 
Kames under the title Citation^ depended on a prin- 
ciple which had no application to the present ques* 
tion. It might be doubted also whether councillors 
regularly admitted, whose election remained un- 
challenged for two months from the period of ad- 
mission, coufd be removed by the magistrates at a 
subsequent annual election, or by the Court of Ses^ 
sioD, upon the ground of a supervenient disqualifi- 
cation ; the councillors being for life by the set of 
the borgh. And though in one judgment of tke 
Court of Session in I8O7 ^ different rule was 
adopted, that was a single judgment reclaimed 
against, and was no authority. But supposing that 
a councillor must be resident within the precincts, 
and by non-residence became disqualified, his name 
most remain on the record till expunged by the . 
council or Court of Session, according to the mode 
pointed out in the judgment of 1807 ; and the clerk 
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May ^, 9. was not entitled to look beyond that record. Bot 

1817 • • 

^ ' J supposing this mode of redress under the statute to 
POWER OF be incompetent, the question recurred whether the 
opm/ers'in enrolment of the councillor was to be held null ipso 
CASES OP jure^ and whether the nullity might be declared by 

ELECTIONS ^ J a J 

OF DELE- the yf/if of the clerk. The doctrine was adverse to 
BUROHs— every principle of the law of Scotland, in which no 
pxEADiHG.— instance could be pointed out of eflFect being given 
Sfc. ^ * to an irritancy of a vested right, without a decla- 
rator. The clerk had no right to look beyond the 
record, and was bound by the statute to reckon the 
votes of all whose names appeared there* The star 
tute had clearly ascertained who were the magis- 
trates and town council, or persons by whom the 
delegate was to be chosen ; that they were those 
persons who had been enrolled by the votes of a 
.majority of magistrates or other persons, who by the 
constitution of the burgh had a voice; and that 
upon that roll or book or list they niust remain till 
ordered to be struck off, and till they were struck 
off either by the magistrates themselves at a subse- 
quent annual election (for it was possible to con- 
ceive a burgh where this might be competent), or 
by an extracted decree of the Court of Session, 
upon an application under the statute ; that the title 
of the elector of a delegate consisted in the entry of 
his name in the burgh record under the keeping of 
the town clerk, and that every man whose name 
was to be found there, entered as a magistrate or 
councillor, must be admitted and inserted at the 
meeting for election ; that in the present case Cap* 
tain Montgomerie and Mr. Gulland were admitted* 
entered in the minutes, and disqualified ; and that no 
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exertion of the mental faculty was required or per- May 7, 9, 
mitted on the part of the etibrk^ but to count the I ' j 
votes of this meeting, which constituted the town power of 
council assembled. The duty of the clerk was clear ^^,"^^3^,® 
and imperative. He was bound to call all the names ^^^ses of 

,* - '111 rii. ELECTIOira 

which stood on the record or books of the burgh as of dele- 
councillors, without taking u|K>n him to judge or de- ^^^^^^^^ 
termine whether they ought to be there or not ; and pleading.— 

, * . . .,^ . •-. . .EVIDENCE. 

by entefmg the names ot Captam Montgomerie and 5cc. 
Mr. Gulland on the minutes, and administering the 
oaths to them, the clerk had in this case admitted 
that their names stood in the books as members of 
council. The statute 16 Greo. 2. cap* ] 1. applied to 
all the burghs in Scotland, and the difference be- 
tween the phraseology of that statute and of those pre- 
▼iously in force (2 Geo. 2. cap. 24. and 7 Geo. 2. 2 Geo. 9. cap. 
cap. 16.) particularly the omission in the last statute y*Q^g^* 
(16 Geo. 2.) of the words " to the best of my judg- ^^- "*'®- 
*' roent** in the oath of the returning officer, and cap. 11! sect, 
of the word ** wilfully/* in the clause imposing the^^* 
penalty for neglect to return the persons duly elected, 
was relied upon in support of the proposition that 
the clerk was bound by the record without any fur- 
ther exercise of judgment. The duty of the clerk 
was clear and imperative, and bonajidts was in this 
case no defence ; and upon that principle the case of 
Gordon v.Forbes had been decided. But the clerk 
had never before rejected votes on the ground of 
non-residence, though the objection bad been made 
at former elections, and it was clear therefore that 
he had not acted bond jfide. The opinion of Holt, 
Ch. J. in the case of Ashby v. White^ illative to oct Ed! vo" 
the duty of a returning officer, was quoted. The ^^» P* 7^9* 
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May7,9> object of the ftct was to'depriTe the clerk of all 
^ ^ ' J judgment respecting the votes; his duty being 
FowBR OP tenfined to looking at the council book ; and if the 
omoMm ^^^^ ^ ^^^ persons claiming to vote appeared 
CA8E8 0P there as members of council, he was bound to 
OF DBLB. reckon them. (Lord Eldon, C. Must not the 
BURras^ town books be produced to prove that General 
PLBADivo — Campbell was duly elected commissioner ? That 
zTiDBvcB, must be proved, as the penalty is given by the sta- 
tute to the person duly elected commissioner. In a 
case of this kind you must be held to strict proof.) 
It appeared from the minutes that he was duly 
elected. (Lord Eldon, C. If this statute affects a 
person whether he acts bond fide or not, and there 
are such acts both in England and Scotland, then 
we may have to determine here that the clerk has 
incurred the penalties of 500/. fine, and six months 
imprisonment and incapacitation, even though he 
itoight have acted band fide; and the act says that 
these may he sued for and recovered by way of sum- 
mary complaint. If a subject in this country 
were made liable to such penalties,^ and bis acting 
optimd fide were no defence, though the penalties 
might be sued for by summary complaint, yet we 
would take care that it should contain all the aver* 
ments necessary to make out th^ case. If such a 
petition had been presented here it would have re-* 
quired averment that Captain Montgomerie and Mr. 
GuUand were part of the magistrates and town 
council assembled^ and held that character; and 
tiiat General Campbell was duly elected delegate by 
the nojority^ «s the penalty of SQOl. is given to the 
pereon eleolcd emnmissioner. And we would re* 
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quire not only that the averments should be nice May 7, 9> 
and precise, but we would also require strict pl'oof ; . '^ _ v 
and I suggest that to Mr. Er^kine^ that he may con- power of 
sider whether there is averment, or evidence, or ad-^ opfic^s^in 
mission enoueh to support this iudement.) jif;*, cases of 

___ _,^ '^'^ "^ P , ' . . «LECTI0K8 

tVarren. There are two avertments m the petition of dble- 
and complaint : 1st, That General Campbell had the^^^oH^!! 
majority of vote^. That appears by the minutes, plkadwo,— 
2d, That the Commission was not made out for 6e-&c. 
neral Campbell. That does not appear in the mi- 
nutes, but it is admitted by Black ; for he answered 
without objecting, and the whole of his reasoning 
proceeds on the supposition that the commission 
was not made out for General Campbell. If he had 
objected it would have been proved. {Lord Eldon^ 
C. If this bad been a case in the law of England, 
could there have been any proceeding without the 
production of the commission itself?) Not in Eng- 
land. {Lord Eldouj C. Then suppose this a pro- 
ceeding in England, would not the judgment be 
wrong on another ground ? Suppose it bad as to the 
imprisonment, I take it that if it is bad in part it 
would be bad in the whole. But here nothing i« 
aaid as to the place where the imprisonment is to 
be, nor when it is to commence. Now I take it ^ 
that in England you cannot order an imprisonment 
to commence in futuro except where you are or- 
dering two imprisonments at the same time.) Cor^ 
taioly if this had been an English proceeding, these 
objections would have been unanswerable. {Lord 
Eldon, C« We could not proceed a step here with- 
out the production of the town books.) Mr. Ers^ 
kine. We produced authentic extracts. {Lord 
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May 7, 9> Eldon, C. I take it to be clear that it is not suffi* 

1817 

. * J cient that the clerk entered the names in the mi- 
powBR OF nutes^ and qualified them by administering the 
oFFusERs^r^ oaths, as he might he mistaken ; and here, in order 
CA8S8 OF .to prove that they were councillors, it would be ne- 

BLECTIONS *^ * . i' 1 1 1 1 , 1 1 «r 

OF oBLB- cessary that the pooks should be produced. We are 
MROHs^ here upon a statute as severe in its penalties as can 
PLBADiHo.— well be.) Mr. Erskine. lean only state that we 
&c. ' have evidence here as far as Black himself held it to 
be material, and in the pleadings by Black our 
statement was acquiesced in as true. He would 
have been heard on the competency, as well as on 
the merits. {Lord Eldon, C. There is no averment, 
evidence, or admission, that I see, that these names 
were taken fipm the council books. Lord Redes- 
dale. You ought to have proved two things: 1st, 
that General, Campbell was duly elected commis- 
sioner ; 2d, that Black made the return contrary to 
the majority of legal votes. Lord Eldon^ C Who 
are the magistrates and town council ? those that ap- 
pear as such on the books. But there is no evidence 
that these names were there, equal to the^ best evi- 
dence. . Lord Redesdale. By the constitution of the 
burgh you should prove that they were inhabitant 
councillors, in order to show that you were duly 
elected. LordEldon^ C. Where in the pleadings does 
it appear that these names were on the books ? It is 
clear that all in the sederunt were summoned, and that 
the names were taken down. But is it proved that 
those summoned and present were town council- 
lors ?) Mr. Erskine. Our averment is that all these 
names in the sederunt were in the record ; and that 
is not contradicted. {Lord Eldon, C. Where is that 
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averment in the complaint ?) " Mr. Erskine. With May 7, », 

■ • • 1817 

respect to the terms of the judgment, a second peti- 



tion might have been presented below as to the timie power op 
of commencement and the place of imprisonment. *J^,^*^J^j^ 
The reason why we did not insist upon it was, that^^^sBs op 

■' , * BLBCTIOirS 

the clerk might not be deprived of the benefit of op dbi^b- 

J>J» appeal. ^r«.- 

In the reply, the point of want of sufficient aver-^LBADiiro.— 

ment and proof, first suggested by the Lord Chan-&c. 
celior, was insisted upon. In a case so perilous as 
the present, the defender was perfectly justified in 
allowing the complainer to go on proving as he 
chose, without stating anyobj ection while the defect 
might be rectified; and then, if the judgment 
should be against him, taking advantage of the de- 
fect upon appeal to a higher tribunal. 

Sir Samuel Romlly and. Mr. Murray for the 
Appellant ; Mr. Warren and Mr. Erskine for the 
Respondent. * 

Lord Eldon (C.) This case arose out of the con- Judgment, 
duct of Mr. Black, who your Lordships will recol.^"^ '^''®'^' 
lect was town clerk of the burgh of Inverkeithing, 
and the petition and complaint which I have now Petition and 
before me states, " That by an act passed in the i fith^'^P^*"'- 
" year of his late Majesty entitled • An act to ex- 
** ' plain and amend the laws touching the elections 
" * of members to serVe for the Commons in Par- 
^ * liament for that part of Great Britain called 
^ ' Scotland, and to restrain the partiality and re- 
** ' gulate the conduct of returning officers on such 
«« < elections/ it is declared by the 22d section that 
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May 16, 181?/^ whereas at the election of members to serve in 
"■"— >^— ^ " Parliament for the districts of borouebs in that 

POWR& OF 

RBTUEHiira ^' part of Great Britain called Scotland, it often 

cA8x?op *" " happens that more persons than one claim to be 

xLBCTiovf << admitted to vote as commissioners for the same 

OATBB FOR ^^ borough, which furnishes pretences to the clerks 

BYBOH8^-«. €€ ^f ^||g presiding boroughs for partially making 

BviDBvcB, *' hhe and undue returns : For remedy thereof, be 

** it enacted by the authority aforesaid, that at the 

** annual election of magistrates and councillors, and 

'' in all the proceedings previous to the election of 

^* the magistrates and councillors for the succeeding 

» year—'* (Recites the 22d, 23d, and 24th sects.) 

The petition and complaint then proceeds to 
state the 26th section of the act. But first I would 
call your Lordships' attention to the previous provi- 
Elections for sions which regulate the elections for counties: 
coaniiet. ^^ therQ undoubtedly the legislature has prescribed, 
to the person who is to collect the votes, a clear 
and intelligible rule of conduct, from which if he 
deviates, it is his own fa^ult ; since the rule is so clear 
and plain that he cannot mistake it : for it is en- 
acted, '^ that at every election of a coinmissioner 
" to serve in parliament — ** (reads sect 12 and 
sect* IS, except the last part relating to equality of 
votes). So that there being a roll of persons who 
are to be taken as electors, if their names are upon 
that roll, the plain rule, by which he is to regulate 
his conduct, is to allow the vote of every man who 
is upon the roll, without taking upon him to decide 
whether the name is properly inserted or not ? and, 
on the other hand, to refuse the vote of every person 
whose name is not upon the roll. 
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Your Lordships will observe^ that by the SftdMay 16, I817. 



POWER OF 



sect^ of the act^ which I have before read, it 1^ ^ 
pears to be taken for granted^ that there is in every KSTURviNa 
burgh in Scotland an annual election of all the ^j[^^^^q*/ *" 
BMigistrates and councillors^ which, as I find from rZ'Bctions 
these proceedings^ is said not to be the case with gates for 
Inverfeeithing. ^^ToT^r- 

Then by the 26th section, it is enacted, ^^ that at evidexcs. 
^* every election of commissioners, for ^boosing ' ^^ 
** burgesses for any district of boroughs in that part 
*' of Great Britain called Scotland, the common 
*' clerk 'of each borough within the said district 
*' shall make out a commission to the person chosen 
" commissioner by the major part of the magis- 
^^ trates and town council assembled for that pur- 
'' pose ; which magistrates and town council shall 
'^ take the oath of allegiance, and sign the same, 
** with the assurance, and shall take all the other 
<< oath appointed to be taken at such election, by 
*' this or any former act if required : and the said 
^ clerk shall fix the common seal of the borough 
^* thereto, and sign auch commission, and shall not 
*' on any pretence whatsoever make out a commis* 
** sion for any person as commissioner, other than 
*' him who is chosen by the majority as aforesaid -^^ 
and then comes this very strong and severe clause, 
which I am about to read to your Lordships; 
^' and if any common clerk of any borough shall 
** neglect or re/use duly to make put and sign a 
** commission to the commissioner elected by the 
** majority as aforesaid ; and affix the seal of the 
^ borough thereto^ or if he shall make out and sign 
** a commission to any other person^ xvfio is not 
** chosen by the majority^ or €ffix the seal of the 
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May 16, 1817.** borough thereto, he shall for every such offence 
' " ' "forfeit the sum of 5001. sterling:" but that for- 

POWER OF «/ af •/ O 

KSTTTRiriiro feiture is, in the express language of this clause, 

casm^of" *^ to the person elected commissioner for the said 

BLBCTIOH8 « boTougk OS oforcsaid^ to be recovered by him or 

OATB8 FOR " kis cxccutors in the manner hereinafter directedj 

PLBr^vT— " ^^^ *^^'' ^^^ ^^ff^''^ imprisonment for the space of 

BviDBvcB, « sis calendar months, and be for ever 4ifler disabled 

" to hold or enjoy the said office of cofnmon clerk 

" of the said borough^ as effectually as if he was 

*' naturally dead.'* , 

The rule here given to the Clerk is, that he is to 
grant a commission to the person who has the 
majority of the magistrates and town council as- 
sembled^ and that he is to withhold the commission 
for him who has not that majority ; and he is to 
do, and forbear to do, these respective acts at the 
hazard, not only of forfeiting 500/. to the person 
elected commissioner, but also of suffering six 
months imprisonment, and that sentence of degra- 
dation and infamy which disables him to hold or 
enjoy the office of common clerk of the burgh as 
effectually as if he were naturally dead. 

Notwithstanding all that one has read in these 
papers, and heard at 'the bar, -respecting the dif- 
ference between the language of the above men- 
7 Geo. 9. tioned clause, and that of the penal clause in 7 Geo. 
cap. 16. icct. 2^ and the difference between the words of the oath 
to be taken by the returning officer as prescribed in 
16 Geo. 9. l6 Greo. 2. and the words of the oath to be taken 
«p, 11. sect, y^y Y^\^ as prescribed in 2 Geo. 2. — I say, notwith- 
2 Geo. 8. cap. standing all we have heard as to the language of 
***^*' ' former acts of parliament, one of which says, that 
if the returning officer *• shall wilfully annex to 
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" the writ any fal«e or undue return, &c/' he May ^^* i^^^. 
shall forfeit 500/.; while the other requires the^^^^y 
officer to swear that he " will return such person rkturniho 

OFFICBRS IV 

** or persons as, according to the best of his judg- casbs of 
" ment, shall appear to him to have the majority '"^Jl^^^ 
" of legal votes ; '* and notwithstanding the observa- gates for 
tions made respecting the omission, in the act 1 6 plbadiho.— 
Geo. 2. of the word ^'wilfur in the penal clause, '^'^"^ 
and the words, '' according to the best of my judg- 
^^ ment,** in the oath — it is impossible, I thinks 
not to regret that, when this act of parliament 
was made, which distinctly pointed put the rule 
with respect to counties, the clerks of burghs were 
left to regulate themselves by this direction, that 
they were to return according to the majority of 
magistrates and town council assembled, the statute 
itself giving no direction by reference to the roll 
of those annually elected, and much less by re- 
ference to the records of such a burgh as Inver- 
keithing, where there is no annual election ; and 
that if they committed a mistake they were to be 
liable in the penalty of 500/., and six. months in* 
carceration, and rendered incapable of holding the 
office of town clerk as effectually as if they were 
naturally dead. One cannot help regretting that dn 
act, so penal in its consequences, was not rendered 
so plain, that he who runs might read, and he who 
reads must understand his duty, as is done with re- 
spect to those who are to perform this duty in 
county elections. However, it is not so in the act; 
and yet if this be the right construction which they 
put upon it, the clerk, in case of mistake, is liable 
not only to this forfeiture of 500/. to the penalty of 
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May i6« 1817. six tDonths imprisonment, and incapacitation for 



^- _ , ' 



^^"^^ life, but also to a prosecution for perjury. Where 

POWBft OF * r o J 

RBTU9VIVO an act of Parliament is so frightfully penal as this is, 

cHis'oV ^"^ ^ ^^^^^ ^ ^^ "^* g^ ^^ ^^ ^hen I say, that in no 
BLBCTI0H8 or part of this kingdom can it be permitted that a 
FOR BURGHS, pcrson should be found to be so liable upon loose 
— BviMwcB * pleadings, and on proof which does not contain the 
&c- essence of the crime charged. 

^tition and I now proceed to state this petition and complaint, 
compUint. ^hich I protest I cannot read without pain. No 
court in this part of the island, I am sure, would 
permit such matter as I am now about to read to 
remain on its records ; and I say so the mor^ readily, 
as your Lordships have heard it stated at the bar, 
that it was a surprise upon one of the judges who 
had signed it. If this act shuts out altogether the 
question of bond fides (and whether it does I do 
not mean how either to assert or deny), and renders 
it imperative on the clerk, whatever his own judg* 
' ment may be as to the qualification, to return ac^ 
cording to the majority of those who have the cha- 
racter of magistrates or councillors, whether they 
ought to have it or not : if such be the meaning of 
the act, it would be enough in this petition and 
complaint, charging the clerk with having incurred 
a penalty of 500/. charging him with an oflfence for 
which he was Kable to be imprisoned for six mdnths, 
with a crime which rendered him liable to infkmy 
and incapacitation, and to a prosecution for per- 
jury ; temperately and soberly to have stated that 
such persons were convened for the purpose of 
choosing a delegate, that he did not return accord- 
' ing to the majority, and that the consequences of 
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the law attached upon him. The mistake of theMayi6, 1817. 
clerk in thinking that he oueht to exercise his judg- ^~v— -^ 

® ® ... POWBR OP 

ment as to who were or were not councillors, if it bbturvino 
was a mistake, seems to have been so common ^^"g^***'* 
among the persons present, certainly among the "^kctioits or 
principal persons^ that it might have led him, who for burghs^ 
preferred the complaint, to have done so in terms 3I][^|J^^^"^' 
as moderate and temperate as the necessity of the &c. 
case would allow. But instead of that the petition 
and complaint proceeds thus : — ^** These severe but 
*^ necessary penalties, thus enacted by the legislature 
'' against the partiality, fraud, and malversation^ 
'^ of the common clerks of burghs in matters of 
^^ election, have hitherto in general been found suffi- 
^ cient to achieve the objects for which they were 
" intended ; and it was to have been expected that 
•* the example which was recently made by your 
^Lordships, &c.,*^hen referring to what had hap-, 
pened to the town clerk of another burgh, whose 
name I will not mention, because I hold it to be 
one of the most sacred duties of a judge, when a 
person has undergone the punishment of the law, 
and the law has done with him» never to mention 
that man's name if that will do him any farther pre- 
judice. ^* But in the late election for Inverkeithing, 
*' a striking example has been afforded of a public 
'* officer, who disregarding alike the provisions of 
^* the statute, and the solemn warning given by 
*^ your Lordships, and who» totally unrestrained by 
^* the obligation of his oath, the fear of disgrace, 
'* and of condign punishment, has, after mature 
^' consideration, and with his eyes open, incurred 
'^ the whole penalties of the law, and subjected 
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May 16, 1817." himself, over and above^ to a criminal proseco- 
^ ^ V— ^ cc i\q^^ and |;he .consequences of deliberate perjury. 
RBTURKivo << The misguided and the guilty individual who has 
cABz^ol ^^ ^' ^h^s had the audacity and wickedness to expose 
BLBCTioKsoF c« himsclf to thc venffeance of the law is David 
DBLB0ATB8 ^, , « 1 i. » 1 . I . 

FOR BUBOB8. '^ BlacH, towti clerlc of Inverkeithmg : and against 

Zevidbnc^ " ^^^ ^}^^ complainer, impelled by a sense of the 

&c. " duty which he owes to himself^ to the community 

*' of which he is a member, to the independent 

*' burghs whom he ha^ the honour to represent in 

" parliament, and to the public at large, now calls 

** on your Lordships to award to the fullest extent 

*' the penalties of the statute. In order that your 

'^ Lordships may be more fully able to appreciate 

*• the motives — " (This is a proceeding, observe, in 

which the complainer contends that the motives 

are not a proper subject of judicial consideration :) — 

Petition. ^* which could have induced an individual to pursue 

eg»tioDs. ^^ ^ jj^^ ^j. ^jQndu^t which must be attended with 

^^ consequences so fatal to his fortune and his re- 
" putation : it is proper to mention, that, at the late 
*^ general election, there were two candidates for 
<< representing in Parliament that district of bui^hs 
*^ to which Inverkeithing belongs, viz. the Honour* 
*^ able Lieutenant General Thomas Maitland, and 
** the complainer. The former of these was sup- 
<< ported in his canvas by those partizans in the vi-> 
^* cinity of Inverkeithing, and by other individuals 
^ of greater note, whose predilections, it is noto«» 
'^ rious, accorded with those political sentiments 
'* which the said David Black has continually and 
^^ Qpenly avowed. At the last Michaelmas election 
'' the greater part of the council, amounting to 
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'' twenty-seven in number, were cordial in sup-MByi6,ieir. 
" porting the interest of the complainer. But from ^^ ' 

* O • • • ' 1 • 1_ I POW£E OP 

" the extraordinary zeal and activity with which the eetuenimg 
" canvas was carried on " (this is pleading!) " by^^sErop ''^ 
" those indefatigable individuals with whom the elections op 

O '111 I>ELEGATES 

*' complainer had to contend, and particularly by fob burghs. 

« the Earl of Lauderdale (a peer of the realm),ZE"DEicE; 

" Lord Maitland, and Mr. James Gibson, writer to*"^- 

** the signet; thirteen members of the council,. pre- 

" vious to the day of electing the delegate (which 

'V took place only a fortnight afterwards), were in* 

^^ duced to rally round the standard of General 

" Maitland. Fourteen members of council how- 

^' ever remained steady in the interest of the com- 

*^ plainer ; and hence it was obvious that the whole 

^^ enterprise on the part of the General must prove 

** abortive^ unless, either by open force or secret 

^^ fraud, the legal majority should be deprived of 

^^ its due influence in the a|)proaching election. 

" From the eruptions'" (this is pleading !) " which 

'^ were, during the canvas, frequently observed to 

*' be made from the coal-pits in the neighbourhood, 

*^ by a class of men whose services upon such ad- 

^^ ventures your Lordships are not to be informed 

" had more than once been resorted to, apprehen*- 

^^ sions were entertained that the contest was to be 

" decided by those friends to the freedom of elec- 

*^ tion. But a recollection of what such an appeal 

'^ to the bowds of the earth had formerly cost some 

'^ of the individuals at present engaged, seems to 

'^ have prevented a repetition ofthat controlling and 

^f decisive argument. The* latter mode of warfare 

'^ was accordingly at length resolved on, whidi, 

VOL. V. £ 
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Mayi6;i8i7/' tboHgh attended with less danger, both to the 
'"■"■"'^^''*~^ " purses and the persons of the leaders, was in its 
BETI7BNIKG '' result cqudlly powerful. Fortunately for thesuc- 
cASEs «»* '^ " ^^^* ^^ *^®'*' measures, they had an ally who had 
ELECTIONS OP « both thc uieans and the inclination to serve them; 
FOB^BuROHs. '^ 'I'^is was uo othcr than the said David Black, 
—PLEADING. €( ^fhoHi thc rcsult has proved to have been a willinir 

— EVIDENCE, *^ . '' 

&c. " and ready tool, prepared to go all lengths in ad- 

' ^' vancing the views of those who had thus deter- 
^' mined to avail themselves of his assistance." And 
' then, after some other circumstances, it goes on to 
state the minutes of sederunt, and a list of the ma- 
gistrates and councillors present, as to whom it is 
only necessary to mention the names of John Mont- 
go(net*ie and John Gulland. There had been some 
proceeding against them in the Court of Session, to 
remove them from the situation of councillors of 
this bui^h I and an interlocutor for removing them 
bad been pronounced ; but against that a reclaiming 
petition had been presented, and the judgment did 
not become final ; and I think the fair conclusion is, 
that they were not removed by that proceeding. 

Then it has beeii said that the clerk administered 
the oaths to these persons, and that therefore he 
must be guilty of this offence. 

The meeting being thus constituted, Sir John 
Henderson entei*ed an objection to the votes of Ge- 
neral Campbell, Duncan Montgomery, Alexander 
Montgomery, and Mr. Gulland, and called upon 
the clerk, not only not to receive the votes of these 
four persons, but also not to call their names in the 
course of any vote that might that day take place in 
the council. The answer to this is stated in the 
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minutes to which I refer your Lordships. And then May i^^isir. 
there follows, in (he petition and complaint, this as- ^"""^vr— ^ 
sertion — ^' lliat there is an omission in the minutes k£t*ev»o 
^ is therefore unquestionable; but it is obviously ^^JJ^^^ "^ 
^ of no consequence whatever, as let the pleadings, u-icTioNsof 
^ which the parties interested might make, be what vqrbvbjom^ 
" they would, David Black was bound himself to — '^«^'»o. 
^' have known the limits of his own duty, and to &c. 
^ act accordingly.'' Granting them that, still the 
complainer was bound to show that he had been 
duly elected commissioner. 

The petition and complaint then proceeds :-— Petition. 
** From what transpired during this discussion, the 
*' complainer has already mentioned, that he saw 
^ very well that David Black was prepared to go 
^ all lengths, and that he had determined to act as 
*' if he had been appointed by law, not for the pur- 
'^ pose merely of receiving the votes of the magis- 
^ trales and town council assembled, but to judge 
** of the validity of the votes of which that assem- 
** biy was composed, and under that usurped cha- 
^' racter to give effect to the objections which had 
^' been stated to the votes of four of the individuals 
'* in the compiainer's interest In this situation he 
^ thought it adviseable, in order that the corrupt 
^ determination of this individual to promote the 
'^ views of his political partizans might be more 
^ glaringly exposed, to state similar objections to a 
*^ number of individuals who were much more ob- 
^ noxious thereto than those against whom Sir John 
** Henderson entered a protest, satisfied, that if his 
^ suspicions were well founded, David Black woald 

E 2 
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May 16,1817. ** either repel or pass them over altogether." It 
""•"•v^"^ was on this conduct of the complainer that it was 
BETUBjuNo contended jthat he himself, by proposing objections 
oFFicEBsiN similar to those proposed in behalf of General 

CASES OP . 

ELECTIONS OF Mditland, had done that which had a tendency to 
fo"bubgh8. mislead the clerk, of whose conduct he complained, 
— ptEADiNo. jip J ^\y^^ he was barred personali exceptions 

-r-EVIl/ENCE, rr^, .,, 1»A J-x 

&c. The judges however got over this, Accordmg to 

the notes which I have before me, one of them 
said, '^ At first I was stumbled by it^ but I think 
** General Campbell just said, * Since you are to ex*- 
" * ercise such a power, do it fairly.*'' Another says, 
*^ As to the personal objection to General Campbell, 
^' I should think if his motion had misled Black, 
*^ or contributed so to do, it would have barred the 
'^ com]3laint. But I think that is not in the nature 
>^ of things, and that plainly he was not misled/' 
Another said that, ^' Had General Campbell been 
" the first to come forward, and lead Black into 
" error, the objection would have barred his com- 
'* plaint. But it was the other party who led, and 
^^ then General Campbell was right to make his ob- 
** jection/' And the Lord Justice Clerk says, " Ge- 
" neral Campbell only assisted in misleading." 
But with respect to this point of personal exception, 
if the proceeding had been by one of the parties 
against the other, it might be a material question 
who was the first to object, and who led the other 
into erfor. But it must be recollected that this is 
a proceeding by one of the parties against the 
clerk, and what signifies it to him which of them 
'began to .mislead, if the other contributed to do it. 
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General Campbell might, I thiuk, with great pro-Mayi6,i8i7. 
priety have said, ** I call upon you to pay no atten- ^ 
^*' tioD to these objections, but, if ypu do attend to betubnimo 
« them, I have objections of the same kind to which ^"^g^p* '^ 
" 1 call upon you likewise to attend, giving you no- electiohs of 
" tice however that you ought to pay no attention fob buboes; 
" to such objections on either side/' But if Geue-^^^^^^^^- 
ral Campbell made his objections without anyex-&c. . 
planation, then he in some measure concurs in mis- 
leading the clerk ; and perhaps the best answer is, 
the admission of Mr. Black in page 2 1 of the An- 
swers, that he was not in fact so misled. 

It is immaterial whether the clerk was the politi- 
cal friend or enemy of either the one or the other of 
the parties, or had no political partialities at all. We 
have nothing whatever to do with that. 

It appears that Mr. Black, for his own satisfaction 
and direction, took the opinion of a gentleman of 
the name of Adam, whom we have all along known, 
and who had certainly great practice in the law of 
Scotland at this bar. Some of the judges very 
truly and properly stated that Mr. Adam was a 
good English lawyer ; and if Mr. Adam was not 
then a good Scotch lawyer also, I hope the judges 
are by this time convinced that he has since improv- 
ed in Scotch law ; and I trust that this difficulty • 
will not arise again. But Mr. Black having thought 
proper to consult this gentleman, who, besides his 
extensive practice in Scotch law at this bar, had 
great experience in election cases ; Mr. Adam gave 
him a reasoned opinion, which, as Mr. Black says, 
led him to make the return which he did make ; 
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Mayi6y i8if.tbat ifl, led him to think tbat» bjr the constitntioo of 
^^"■v^-^ this burgh, a councillor by ceasing to be an inhabit 
RBTimvnro tant ceated to be a councillor, and that therefore he 
cIS^'" might reject these votes, which be accordingly did, 
xLEcntmsw and gave the commission to one who was stated in 
roft BOMBS, these proceedings not to have the majority of the 
^▼xmcB Da«gi*trates and town council ; and thereupon the 
&c. present action was brought. 

SSS^'w) The judgment is, ** That the Respondent, David 
Maj, 1813. << Black, has forfeited the sum of 500/. sterling; and 
^^ decern i^inst him for payment thereof to the 
^^ complainer. Order the said David Black to be 
*^ imprisoned for the space of six calendar months, 
^^' and declare bim for ever disabled to hold or enjoy 
^ the office of common clerk of the burgh of Inver* 
** keithing, as eifectually as if he was naturally 
" dead.'' 

An objection was made by one of your Lord* 
ships, that as the imprisonment, which was part of 
the judgment, was put olf sine die^ the judgment 
could not be sustained. The answer was, that, by 
the practice in Scotland, application might again be 
made to apply the judgment, and that then the 
court fixed the time and place of imprisonment 
This is altogether irreconcileable to our notions of 
law ; but, supposing that to be consistent with the 
law of Scotland, there is another difficult, which, 
though I do not mention it as one on which your 
Lordships are to act, is a difficulty which I cannot 
at this moment answer ; that is, that though the 
principle may apply to a case where the judgment 
^ is for imprisonment only, I doubt whether it ap- 
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plies to a judgment which gives the fine and inaposes Mayi6, I817. 
the incapacitation, but postpones the imprisonment. ^"— ^v^-^ 

POWER OF 

Suppose that however to be reconcileable to the law ketdbhivo 
of Scotland. tVJ!^"' 

CASES OF * 

But it is a wholesome principle in a case so penal blectiovsof 
as this, that we (always recollecting that we are sit- poj^ bueghs. 
ting here at present as the Court of Session) should -^^^^^^^ 
require distinct aver men t, and .clear proof, to the&c. 
utmost extent to which they may by the law of 
Scotland be required. Now it ought, I think, to 
have beea distinctly alleged and clearly proved, 
that the complainer was duly elected commissioner ; 
and that could be made out only by evidence or ad- 
mission of the other party, that the fourteen per- 
sons in his (the complainer's) interest were of the 
body of the magistrates and town council ; and that 
again, unless admitted by the other party, could be 
made out only by the production of the roll, made 
up at the last election in those Burghs where there 
is an annual election, or the records of the burgh 
where there is no annual election, if this burgh 
cannot be considered as out of the operation of the 
statute. 

Having taken every possible pains to understand 
this case by reading these papers, and attending to 
the able arguments at the bar, and having particu- ' 
larly asked the gentlemen who argued the case for 
the Respondent to point out where this distinct 
averment and clear proof appeared, I have not been 
able to find them : and I am as much bound to act 
accor4ing to my own judgment, as Mr. Black was 
bound to have exercised no judgment of his own, 
supposing that to be the true construction of the 
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Mayia, 1817. statute. I do not thiak that taking the names of 
^"■"^^^""^^ the persons assembled, and pattine them down in 

POWEft OP * , ' I^ O 

KETUBNimi the minutes of sederunt, and the administration of 
cIsssoF^ '" ^^^ oaths, which is all that he admits, are sufficient 
EtECTiows OF for the purposes of this proceeding. He no where 

DELBOATES i • i i i 

poR BURGHS, admits^ ** ttrese are persons whose names are on the 
I^"dekce; " records of the burgh, but I think they ought not 
^- ** to be there." Hfe only put down the names of 

those assembled, who had been summoned by Green 
the summoning officer, and who had come in con- 
sequence of that summons. But to make him 
liable in such a proceeding as this, it ought to be 
shown that he admitted that these were persons 
whose names were on the records ; or otherwise, 
• that fact ought to have been established by the pro- 
duction of the records themselves ; and without this 
it is not proved that the complainer was duly elected 
by the persons who were the majority on these re- 
cords. 

Suppose an officer, who had to perform the duty 
at a county election, had refused to admit the vote 
of one whose name was upon the roll ; if he, by 
that refusal, became liable to the penalties of this 
statute — and one cannot well see why, in that case, 
he should not — can a court of justice find him liable 
without averment that the name of the person whose 
vote was so refused was on the roll, and without the 
production of the roll to show that his name was 
actually there ? 

Then, whether these votes were or were not im- 
properly rejected, and without going into that ; for 
want of sufficient allegation, and particularly for want 
of sufficient proof that thecomplainer was duly elected 
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commissioner, which resolves itself into another Maji^isir. 

proposition — ^for want of proof that the names of ^-"v— ^ 
*\ * , * . , powxaoF 

the persons, whose votes were so rejected, were on bbtu&hivo 

the record, my opinion is, that the judgment can- cIsEroF '* 
not be sustained. elbctiohs ov 

DBLEGATBS 
JOE BUBOBS* 

Lord Redesdak. I have but few words to add"^^^^^^ 
to the observations which have fallen from the noble &c • 
Lord, in which I perfectly concur. The legisla- 
ture meant that the person who should be duly 
elected commissioner might bring the action ; and 
that the person guilty of the described offence should 
be liable in certain penalties. The consequence is, 
that this being a criminal proceeding, the acts must 
be distinctly alleged and clearly proved, which are 
necessary to entitle the party to bring the action, 
and to entitle the court to inflict the penalty. 

It does not appear to me that the legislature, 
though it gav^ permission to proceed in this sum- 
mary way, at all intended to dispense with as much 
precision as would be required in a more solemn 
and protracted mode of proceeding. But, in look- 
ing at the proceedings in this case, there appears no 
distinct allegation, nor any thing resembling dis- 
tinct allegation, that the complainer was duly elected 
commissioner, and, if it is not alleged, it is not in 
issue. 

Then supposing it to be alleged, is it proved ) 
I have found no evidence to prove it as it ought to 
be proved ; for it is clear that it could be legally 
provled only by the production of the town council 
books, and it is admitted that they were not pro- 
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May 16, 1817. duced ; so that it stands on the evidence of the mi- 
^^^^^^^^""^ notes taken at the time of election, which are not 

POWBR O' /%2 . 

REtoMtN* sunicient to prove the fact that the complainer was 



cHes OP* ^^ ^"'y elected commissioner. 

BI.ECTION6 
DELBOATBS 



11.ECTIOK8 o» * The same proof is necessary to show, that the 
roR Busctfi. persons who voted, or offered to vote for the com- 
^BriDKKSE,* P'^in^» formed the majority of the body of the ma- 
^' gistrates and town council, of which there is no 

proof. I think, therefore, that these proceed- 
ings loosely begun were as loosely carried on ; 
that what ought to have been alleged was not 
alleged ; and that what ought to have been proved 
was not proved ; and that the Court therefore could 
not properly give judgment according to the act of 
parliament. 
Doubts wbe- But though there hiad been distinct allegation and 
•pect to deAs ^^^^ proof that the complainer had been duly elected 
ofburghs, the commissioner, I very much- doubt whether the 

true construe- 

tion of the act true Construction of the act is that which the Conrt 
the^ourt^b^ below has put upon it : for the statute has not 
low put upon drawn the same line for the conduct of persons in 
Black's situation, as it has done for the conduct of 
returning officers in county elections. In county 
elections a clear line is drawn : and the officer, by 
adhering to the prescribed rule, acts without peril. 
But here the oflficer is to seal the commission to the 
person elected by the majority of the magistrates 
and town council : but then the statute has drawn 
no line by which the officer is to determine who are 
the majority of the magistrates and t6wn council ; 
and therefore it appears to me that the strictness of 
the statute docs not apply to such cases as this. 
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And if the constitution of thi« burgfa of loverkeith-May 16,1817. 
ing is, in fact, such as it is represented in these ^"^'v*— ^. 
proceedings to be, Black seems to have done no aimTRiiiHo 
more thin he was entitled to do: for your liord- ^''^^ '" 
ships will observe, that, in order to support this «.echoh8 o» 
action, it should have been alleged that . the com- fok bumhs. 
plainer was duly elected commissioner by the niajor ^I^^JJi^ 
part of the magistrates and town council ; and, in order &c. 
to show that he was thus duly elected, he must have 
stated what was the constitution of the bui^h ; and 
the act has regard to the constitution of the burghs, 
"and proceeds on the supposition that different burghs 
have different constitutions. Why then, if it ought 
to have been alleged and set forth what the con- 
stitution of this burgh was, it must then have ap* 
peared, that every councillor ought to be an inha- 
bitant of. the bui^h; and then the question would 
have been raised, whether a councillor, by ceasing 
to be an inhabitant, was not, by the constitution of 
this burgh, to be considered as ipso facto dismissed 
irom his situation of councillor, and whether the 
clerk was not justified in rejecting the votes of persons 
in that situation. That at least is a question which 
still remains to be tried. 

Then when it is considered that, with respect to 
county electfoos, a clear line is drawn by the statute 
for the conduct of the returning officer, and that 
with respect to burgh elections no such line is 
drawn, the interpretation, which the Court below 
ha^ put upon this statute, is one which your Lord- 
ships will be but little inclined to adopt, if it can 
possibly be avoided. It seems to have been the in- 
tention of the legislature, that the acts, which would 
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Jfayi6,i8i7.siibje6t the clerk to the statutory penalties, should 
'''"^^^'^■^ be acts done in breach of his oath. In the section, 
BETURNivo which relates to the perjury^ it is enacted that, ^ if 
cIms^ '* " ^^y P^^son shall presume, wilfully and falseljfj 
SI.ECTI0H8' OF «< to swcdr aud subscribe any of the oaths required 

DEXtEGATBS 

FOR BUB9B8. ^^ to bc takcu by this act, and shall thereof be lawfully 
I^»nlcB ' " convicted, he shall incur the pains and punishments 
&c. ^^ of perjury/' That leaves it doubtful at least, whe- 

^®^' ^^' ther the legislattire did not mean that the acts subject- 
ing the clerk to the penalties should be done wilfully 
and falsely 9 which seems necessary in order to consti- 
tute the crime of swearing wilfully and falsely, that 
is, corruptly^ or meaning to swear that which one 
knows not to be true. 80 that it is, at least, doubt- 
ful whether the Court below has not put a construc- 
tion on this statute with respect to the comipon 
clerks of burghs which it cannot well bear. 

But whether that is so or not, it appears to me, 
that there is a failure, both of allegation and proof, 
that the complainer was duly elected commissioner ; 
that what ought to have been averred is not averred ; 
and that if it had been averred, it is not proved ; 
and on that ground^ I think, the judgment cannot 
be sustained. 

Judgment of the Court below reversed. 
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ENGLAND. 

APPEAL FROM THE COURT OF CHANCERY OF THB GREAT 
SESSIONS OF WALES FOR THE COUNTIES OF CAR- 
MARTHEN, PEMBROKE, AND CARDIGAN, THE COUNTY 
OF THE BOROUGH OF CARMARTHEN, AND TOWN AND • 
COUNTY OF HAVERFORDWEST. 

Kensington (Lord) — Appellant. 
Phillips (John) — Respondent. 

Agreement in writing in 1800» between A. and B. for aMarch3,S7f 
lease to B. of a farm belonging to A» for th^'ee lives I817. , 

Sneraily, no particular lives' £sing named. C. purchases '^——v^—^ 
e farm from A., subject to the agreement, and receives lease for 
rent from B., who occupied the form' under the agree- "^^'"^ 
ment till 1 808, when B. discontinued the payment of rent, l^pE,?* *£» 
because C, who had not seen the agreement till 1807, 
then refused to perform it. Bill by B. in 1809, for a 
specific performance, naming the lives of three of the 
tenant's children, and decre^ acoordincly in the Court / 

below; and the decree affirmed in the House of Lords, 
with some variations respecting tne performance of pre- 
vious conditions by the tenant. 
Lord Eldon, C, observing — " The estate was purchased 
{* subject to the agreement; and the equity of tne case is, * 
*' that the agreement should have been made good at the 
'< time of the purchase ; and though it is objected that the 
'< naming of tne lives now renders the performance a dif- 
^^ ferent thing (which is the case) from what it would have 
^*been if the lives had been ori^nally named, since 
^* lives might then have been namcS, which might have 
'* dropped by this time, yet it is clear that the parties 
** were going on as if the one had been entitled to per* 
** formance, and the other had been bound to perform ; 
^ so there seems to have been a mutual de&ult 1 have 
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March 3, S7, 
1817. 

V V ' 

LEAdS FOB 
LIVES.— 
AGEESMEMT. 
— SPEC. PER. 



^' said these few words, because I am anxious that this 
*> should not be understood as a decision^ that under 
*' such an agreement as this, a party may lay by as long 
" as he pleases, and then apply with e£Pect for a specific 
^^ performance. It is only on the particular circum- 
^^ stances of the case, taking it out of a general rule, 
*^ that the decision is founded." 
Notwithstanding the alteriations made in the decree, as to 
the conditions to be performed by the tenant, he was 
allowed 100/. costs, the Appellant not having called for 
the propar provisions in that respect below; and the 
tenant having been considerably harassed with expenses, 
in the course of the suit, atid widi actions for use and 
occupation. 



Bill filed 
1809. 



Agreement 
for lease for 
three lives, 
without 
naming the 
lives. 



Jl HE bill in this case, filed in the autumn of 1809, 
by the Respondent^ Phillips, against the Appellant, 
Lord Kensington^ in the Court of Chancery of the 
great sessions for the counties of Carnaarthen, Pem- 
broke, &c. stated that, in 1800, Susannah Meares 
who had then an estate for her life in a farm called 
Haroldstone in the parish of Haroldstone-west, in 
the county of Pembroke, with power to grant a 
leafie or leases thereof for three years, agreed to exe- 
cute a lease for three lived of this farm to Phillips, 
at the rent at which the same should be valued by 
Charles Hassall : and the valuation having been 
made and reduced into writing, the agreement was 
written at the foot of the valuation in these words : 
^^ 8th July, 1800, agreed to let the above to ^ John 
" Phillips, on lease for three lives, at the yearly rent of 
^^ 140/.; subject to such allowances, conditions, and 
^* restrictions, as to ploughing ^nd otherwise, as shall 
** be advised and directed by Mr. Charles Hassall ; 
^^ the repairs of tbe farm and premiaei of Harold- 
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** 8tone*-west being first made and completed, par- Mardis^i^r, 
*^ 8uant to the covenant for that purpose contained ^^' ^ 
*' in the last existing lease thereof." The agreement lease foe 
was signed by George Meares (who was entitled to ^^^^^^^^^^ 
the reversioft in fee of the farm) as agent for his —spec. pee. 
mother, Susannah Meares, and by the Respondent. 
Phillips^ who had previously occupied the farm under 
a lease, which expired in 1800, continued to occupy 
under the agreeooent, and paid rent to Susannah 
Meares. The mother died in 1 802 ; and the son, 
George Meares, having come into possession, sold 
and conveyed the lands, subject to the agreement^ Sale subject 
to Lord Kensington. Phillips paid the rent to his ^eS^*^"^ 
Lordship up to Michaelmas 1 808, and then disconr 
tinned the payment, the Appellant having refused 
to perform the agreement, and having given the 
Respondent notice to quit, and brought an eject- 
ment against him ; and the bill prayed that Lord Prayer for 
Kensington might be directed, by decree of the cffyk^he ^ 
Court, to execute to Phillips a lease of the farm for **^®*' 
the lives of three of his (Phillips's) children, Eliza^ 
beth, Lettice, and Martha ; that the covenants might 
be settled and declared, the Plaintiff (Phillips) sub- 
mitting to perform the agreement on his part ; «tnd 
for an injunction. Lord Kensington in his answer Answer, 
admitted that he purchased, subject to an agreement 
for a lease, but had not seen the agreement in ques- 
tion till 1807 ; and submitted to the Court, wh^her 
the agreement was in its nature one of which per- 
formance could be demanded with effect, especially 
after such a lapse of time, without any tender of a 
lease or draft. Witnesses were examined, from Evidence. 
whose evidence it appeared that some improvenents 



64 CASES IN THE HOUSE OF LOKDS 

Maich Sy 97) had been made by PhiUips on the farm since 1800 ; 

^®^^' ^ and that it was understood by the parties to the 

LSA8B Foft agreement, that the lease was to be for the lives of 
LIVES.— three of the tenant*s children. 

AORSSMENT. 

—SPEC. PER. The Court, oa the 27th August, 1812, declared 
aT*^^ law ^^^^ ^^® Respondent was entitled to a specific per- 
formance of the agreement in the said bill mentioned, 
bearing date the 8th July, 1800; and they ordered 
and decreed the same to be specifically perfornfied 
accordingly ; and the Respondent by his said bill 
submitting to perform the said agreement on his 
part, and upon the Respondent making and com- 
pleting the repairs of the farms and premises at 
Harroldstone-west, in the said agreement mentioned, 
pursuant to the covenant for that pur|>ose contained 
in the last existing lease thereof, it was ordered, 
that the Appellant should make and execute to the 
Respondent a proper lease of the premises com* 
prized in the said agreement, for the joint and 
several lives of Elizabeth Phillips, Lettice Phillips, 
. and Martha Phillips, in the said bill mentioned, ac- 
cording to the terms of the said agreement ; and it 
was ordered, that such allowances, conditions, and 
restrictions, as to ploughing and otherwise, respect- 
ing the due and proper mode of cultivating the said 
farm, asshould beadvisedand directed by Mr. Charles 
Hassall in the said agreement named, should be in* 
serted in the said lease : and it was further ordered, 
that it should be referred to the Register of the said 
Court to settle such lease, in case the parties differed 
about the same : and it was ordered, that the Re- 
spondent should execute a counte'rpartof such lease : 
and it was further ordered, that it should be referred 
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to the said register to tax the Respondent his costs March s, ar, 
of that suit, and that the same^ when taxed, should ^ ' ^ j 
be paid to the Respondent by the Appellant : and it lease for 
was further ordered, that the injunction granted in "ore^emeut. 
that cause should be continued. —spec. per. 

From this decree Liord K. appealed. 

Sir S. RomiUjf and Mr. Hart (for the Appellant.) 
This decree cannot be right ; for nothing is more 
settled than this, that, when a party comes intb a 
Court of Equity for a . specific performance, he 
must show on the face or from the terms of the • 
agreement itself, what the interest is which he claims. 
The agreement says, <^ a lease for three lives," but 
what three lifes r It is not more certain than a lease 
for years without slating the number of years. And 
this is the more important, as the interest is, in its 
nature, one which must depend on contingencies. 
If the lives had been recently named, one of them 
might have died next day, and none of them might 
now have been existing. It is essential that the parti- 
cular lives should appe^ar in the agreement. But then, 
2dly, it was not till a lapse of nine years that the Re- 
spondent put himself in a situation to incur the risk. 
Mears indeed, in his deposition, says, that the three 
lives were to be three of the Respondents children. 
But suppose this parole (extrinsic) evidence ad missi* 
ble, it left it uncertain which three of the children. 
The way they argue it is that,in these cases, it is under- 
stood that the lessee is to name any lives he thinks 
proper. But there is no authority for that. The effect 
of this is to give the tenant a lease for ten years, 

VOL. V. F 
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N[iurchd,S7, and three lives after ; he, perhaps, miming lives not 
V ^, ' in €SS€ at the time of agreement, ^or waiting till the 

LEA9B FOft dangers of very early life were passed. No case has 
AQiiESMEiiT. ^®" found in the least resembling this in its cir- 
— «psc. m* cumstances. But where an estate has been sold at 
a price to be named by a person who dies before it 
is named, it has been decided that it is an agree- 
ment which cannot be carried into execution. Then 
the Resppndent ought to have made certain repairs 
«is a condition precedent before he could properly 
claim the lease ; and the Court by its decree^ im« 
pliedly admits that this had not been done, for the 
decree directs the lease to be granted upon its being 
done. The Court therefore decides that point in 
our favour, and yet decrees performance. The Ap- 
pellant applied to the Court by motion to have the 
arrears of the 140/. rent paid into Court, but with- 
out sjuccessj though th^t rent was at all events pay- 
able. And then there was no provision in the de» 
cree for payment of the rent^ though it is the rule of 
Courts of Equity to make complete decrees. In 
these respects the decree is at least materially defeo- 
tive, if not totally wrong. 

Mr. Leach and Mr. Jos. Martin (for Respondent). 
Phillips the tenant enters into this executory coo- 
tract with Meafs. Lord Kensington admits in his 
answer that he had notice of the contract, that he 
purchased the estate subject to the agreement, that 
in 1800 he promised a lease accordingly, if it was 
a good agreement, and that till 1807 he did Bot 
know that it was otherwise and that the lives were 
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rtot named. IjOrd Kensineton therefore never dis- Man* a, sr, 

1817 

putes the <n^ntfact, and he cannot say that it was . ' , 
waived or abandoned by the tenant, who^ as appears leas^ tott 
in eridence, wa^ expendrng sums in iniprovemeirts,^^^^^^"^^,^^ 
which he never woald have done, except upon the — spbc.pe*. 
feich that the contract would be executed. The 
tenatit was paying rent under the agreement, and 
Lord Kensington, admitting (hat he had notice of 
tbe agreement, tnust 6n the principles of equity be 
presumed to know the contents of it. What then 
is thi» legal defect ? It is left uncertain, it is said, 
who is to name the lives. But it is not uncertain ; 
for by tbe pfiticiples of law, when the agreement is 
to give n lease for lives, it is the sanoTe as if it were 
add^d ** to Be named by the lessee." The princi- 
ple is clear. Every deed is to be taken most bene- 
ficially for the grantee. Where there is a lease for 
life, it is for the life of the lessee ; and where there 
is 8 lease for nine, or seventeen, &c. yedrs^ the 
option is in the leasee. But supposing the contract 
to be sufficiently certain, they say there was delay. 
That was the appellant's fault. But suppose it were 
negW^nce on both sides ; if the Appellant saw the 
tefiant ctfltivatifig the ground, as a person would 
not do^ unless upon the flith of the contract, he is 
bound. The delay, it is said, gives the tenant an 
advantage which otherwise he would not . have. 
True, that is an inconvenience. But why did you not 
apply to him to name the lives ? Even at law, where 
there is a lease with covenant to pay rent on a cer- 
tain day, or that the landlord may re-enter, he must 
mike a demand, and that on the day. The Appel- 
lant might have relieved himself from the inconve- 

F 2 / 
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March s>S7i nience ;. apd if, on demaDd, the lives had not been 
i^^^' . , named, he would have been discharged. Thus if 
LEASE FOK it wcFe mcre negligence. But the Appellant admits 
iJ^MEMENT. *^** *^^ tenant applied to him for a lease. Then it 
-^PEc. PER. is objected in point of form that the tenant had no 
title to sue till he made the repairs. But the Ap- 
pellant does not deny in his answer that they were 
made, and at any rate there was no issue on that 
point, nor any question below about it. Then they 
say that the Court refused to order payment into 
Court of the rent of 140/. ; and made the payment 
no term in the decree. But the Court did not think 
it necessary, the injunction merely preventing the 
landlord from taking possession, and leaving him 
free in other respects. To be sure, it would have 
been a proper term in the decree that the rent 
should be paid before execution of the lease. But 
did they ask it ? Mears states that it was under- 
stood that the lives were to be three of the tenant's 
children. But he was not bound to name them till 
demand, (And with reference to the alleged un- 
certainty of the term as a supposed ground for re- 
fusing specific performance ^Clinan v. Cooke, 

1 Scho. Lef. 22. — O'Herilhy «;. Hedges^ 1 Scho. 
Lef. 123. — Lindsay v. Lynch, 2 Scho. Lef. 9. were 
cited.) 

Sir & Romilly (in reply). The nature of the ob- 
jection has been misunderstood, for we have no dis- 
pute as to who should name the lives, but what the 
lives were. And in that respect the contract is as 
uncertain as if it had been a lease for years without 
mentioning the number. The cases cited depended 
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on the Irish Tenantry Act, or the principles ofMarcfa3,27, 
equity in Ireland as to these leases before the act, ' ^ 
under which renewals were decreed on the teVms of lease for 
paying septennial fines and interest. As to the^J^^^jg^^^j,^ 
question of laches, the landlord was not bound to— «pec. per, ' 
apply to the tenant to name the lives ; and, as to 
the condition precedent, they say that the point was 
not in issue. But suppose the Defendant had stated 
io his answer that he did not know whether the 
repairs were done or not, it was incumbent on the 
Plaintiff to prove it. But it was in reality dented 
that the repairs were done, and the decree imports 
that they were not done. As to the rent in arrear, 
it was not surprising that the Appellant had not 
asked that the payment shopld be made a term 
of the decree, when the Court had before refused 
to interfere with respect to the rent. Here is 
a lease without a period limited. The agree- 
ment is to let to Phillips for three lives at a cer- 
tain rent, and subject to certain conditions as to • 
ploughing, &c. Phillips might then perhaps have 
the right to name the lives. But as he neglected 
for so long a time to dp so, it is sufficient 
ground for refusing a specific performance now. It ^ 

may be said that this may be the subject of 
reasonable compensation. But, if law refuses 
that mode of adjustment where there is unreason- 
able delay, so ought equity. There is no evidence 
that Phillips tendered any life. And here we are to 
consider that, if the Jives had been named in due 
time, not one of them might have been in existence 
at this time^ 2dly, The contract is merely condi- 
tionalj On completing certain repairs, &c. you shall 
have a lease. Yet there is fio evidence that Phillips 
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did complete these repairs. That however night 
, perhaps be the subject of eooipensation, but how 
oould the chances of life be calculated? 

Lord Rede^dale. This was a biU for sjfecifie per* 
formance of a contract for a lease. And the decision 
of the Court below appears to be well founded, that 
under the particular circumstances of this case the 
contract should be performed, provided Phillips the 
tenant had perfprmed his part. The contract is to 
let for three lives at 140/. rent, certain repairs being 
first m^e, in t^rms of a covenant to that eflfeot 

It has becQ o))jected that this decree does not 
provide for putting the premises into a proper state 
of repair, and that, unless this were done, the cod* 
tract was Qot to be performed. So &r there is some 
ground of objection to the form of the decree. 
Aaother objection if^ that there is no pnmsioa foi^ 
the ps^nient of the rent in arrears It appears that 
Lord Kensington has brought actions fee rent, and 
h^s recovered certain sums, and what hm baa so re* 
covered must be brought into the aeoount fot rent : 
and I think the decree pught to have made some 
provision, respecting the payoient of rent. 

I propose then to your Lordships to declare, that 
under the particular circumakaaeea of thia case^ 
Phillips is Entitled to a specific performance of the 
contract, and that the Court below be directed to 
inquire whether the repairs have been done; for 
certainly they ought to be done prior to the delivery 
of the lease : and that, if not already done, in eaae 
they should npt be done within a reasonable time^ 
to be limited by the Court, the bill b^ dismissed 
with bi^ costs to the Appellant ; for if PhiUipa 
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does not do that, he is not entitled to have the March 24, 
agreement performed : and in case it should appear ^ ' j 



that this has been already done, that it should be lease for 
referred to the officer of the Court to inquire what ag^ement. 
rent was due, and what sums had been paid in respect — ^pec. pea. 
of rent, and that the account should be carried on 
till the making of the lease ; and that Phillips should 
pay what was due before he got his lease, so as to 
provide for thaj object. 

Then the only further consideration is that of 
costs. No doubt the Court below was not desired 
to make these additions, and some costs ought to be 
allowed. The Respondent has been a good deal 
harassed, with* the expenses of this suit, and with 
actions for use and occupation ; and I propose, there- 
fore, that lOOi. costs be allowed^ which is less than 
the actual expence. 

Lord Eldon (€•) I entirely agree in that propo- 
sition under the particular circumstances of this 
case. The purchase was made subject to the agree- 
ment between the tenant and the former owner. 
The person who was concerned for Lord Kensington 
in the purchase of the property, knew that there 
was such an agreement ; and I think the law would 
justify me in saying, that, the tenant being in pos- 
session, the purchaser was bound to know the na- 
ture of his title, and the demand to which he was 
subject. Here however it was in fact known, as the 
estate was purchased subject to the agreement ; and 
the equity of the case, therefore, undoubtedly is, 
that the agreement should have been made good at 
the time of the pnrchase : and though an objection 
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March 94, is made that the naming the lives now renders the 

^^^\ , performance a different thing (which is the case) 

LEASE FOR from what it would have been if the lives had- been 
AGBMMENT. <>"gi»^8iHy namcd, as the lives if named at 6r8t might 
— •?£€. P£R. have dropped by this time, yet it is clear that the 
parties were going on as if the one had been entitled 
to performance, and the other had been bound to 
perform ; so that, not using the words in any ofien- . 
sive sense, there seems to have been a mutual de- 
fault here. I have said these few words because I 
am anxious that this should not be considered or 
understood as a decision, that, under such an agree* 
ment as this, a party may lay by as long as he 
pleases, and then apply with effect for a specific per- 
formance. It is only on the particular circumstances 
of this case, taking it out of a general rule, that the 
decision is founded. But under these particular 
circumstances I think the decree, subject to the pro- 
posed variations, ought to be aflfirmed with IQO/. 
costs. 

Decree affirmed accordingly, with alterationa as 
above. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

. .Robert George Steel — Appellant 
Robert Steel and others — Respondents. 

June 18, 94, Entail, with restrictions upon the heirs and members of 
^^^^' J tailzie. Held by the House of Lords, aflBrming a deci- 
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sion of the Court of Session, that t the institute was not Jane 18, 84» 
included in the word members^ as used in this particular 1817. 
entail ; the word appearing to be used in the same sense ^— ^^v ■- ^ 
as the word keirsy and the case being therefore within the baldabtard 
principle of decision in the Duntreath case. bhtail.— the 

HOT BOUND BT 
1^ BBSTBICTIOMS 

VPON MEM- 
BBBS OP TAII^ 

By a deed of entail, executed 6th March, 1790,"«»^"" 

' ' ' WOBD MEM* 

George Steel, of Baldastard, gave, granted, and bebs is trsso 
disposed, with and under the conditions, provisions, ^^jj,, 
and declarations, prohibitive, irritant, and resolutive Entail of BJf. 
clauses therein inserted, his estate of Baldastard to March, '1790. 
and in iavour of himself in life-rent, for his life- 
rent use only, and to George St€el his nephev/, and 
Harriet Applin his spouse, in conjunct fee and life- 
rent, and the heirs whatsoever of the body of the 
said George Steel in fee ; whom failing, to his own 
nearest heirs and assignees whatsoever; whereby 
Greorge Steel became disponee or institute under the 
-deed. The procuratory of resignation was granted 
in terms of the above dispositive clause, but de- 
clared to be also** under the conditions, prohibitory, 
** irritant, and resolutive clauses, powers, and facul- 
*^ ties after expressed, and appointed to be inserted 
*^ in the charters, saisines, &c. of the foresaid lands 
•* in all time coming, and to be observed by all my 
" heirs and substitutes above named.'* The deed 
then, after providing, primo, that, in case the estate 
should devolve on heirs female, the eldest daughter 
should succeed without division, proceeded with the 
prohibitory, irritant, and resolutive clauses as fol- 
lows : 

** SkcundOf Th^i every person Hud heir, whether 
^^ male or female, virho shall succeed to the foresaid 
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^* lands, Sec. and their heirs and snccessors whnU 
^ ^^ soever, shall immediately upon their succession, 
*^ assume and take, and afterwards bear and cany, 
the surname and arms of Steel Baldastard: 



moi^ OP "tjtn^tc 

ZIB, Aft THB 

woaa imbic* 

TAIL. CC 
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1817. 

BABSAftTABU 
£M'ATX«.< '^llfB 44 
INftnYVTB 

Ko*B6«fVBBT " Tertio, That it shall not be leisome or lawful to 
any of the said heirs or members of tailzie^ or 
their descendants, who shall succeed to his estate, 
to bruick or enjoy the same, or any part thereof^ 
by any right or title whatsoever, other than this 
present deed of entail : Quarto^ That it shall not 
^^ be leisome or lawful to, or in the power of all or 
** any of the said heirs, to alter, innovate, or change 
** the order of succession above laid down, nor yet 
** to do any other act or deed, directly or indirectly, 
*^ whereby the same may be any ways innovated 
*^ or changed, nor yet to grant tacks for any spaee 
'^ longer than nineteen years, nor to actept of any 
<< tack-duty under the present rental^ at least not 
" without a regular roup, publicly advertised in the 
** Edinburgh newspapers : Quinto, That it shall 
" not be in the power of all or any of the said heirs 
^* or MEMBERS of tailzie, or their successors, to sell 
" dispone, wadset, or impignorate all or any part 
" of the lands or estate before-tnetitionedj nor to 
^^ grant bonds or infeftments of annual rent or an- 
'^ nuity furtb of the same, or any other right, re- 
^^ deemable or irredeemable, which may in any waya 
^^ affect or burden sai4 estate, or any part thereof^ 
«< or to contract debt, or commit treason, nor to do 
^V any other fact or deed of omission or commission, 
^ either civil or criminal, whereby the lands and 
*< estate above-disponed, or any part thereof, may 
^ anyM^ys . be burthened, incumbered, apprised. 



Ptohibttion 
against sell- 
ing. 
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** adjudged, a£fed:ed, evicted^ or become caduciary^ Jum 18, 94^ 
" escheat, or forfeited j nor shall the lands and es- ^ ' , 



^* Xsiie aforesaid, or atky part thereof, be subject orBALDA8TAB]> 

" liable to any debts or deeds, civil or criminal, of^:^^^^^" 

" all or any of the said heirs of tailzie and aubsti-w*''*"^*^^ 

^ tution, or their bein» contracted or done before upon iib»- 

" or after their succeasioa to the lands and others •^^'^"■^ 

'^ above* mentioned ; all which debts^uets^ and deeds ^^^^ >»* 

^ are hereby declared wtJ, in so far as thejf maytvTmun^ 

« afect all or any part (yf said estate: -Seafto,^^- 

« That the said George Steel and Harriet Applin, ^*^* 

" and the whole other heira and members of tailzie 

^ above-mentioned, and their heirs and snoeessors 

** who may happen to succeed to the said lands and 

^^ estate, shall be bound and obliged to pay to Ann 

** Applin, presently residing with me, daughter of 

^' William Applin, clerk in the East India House 

^ at London, deceased, a yearly annuity of 100£ 

^ sterling after my decease, at two terms in the 

^' year, Whitsunday and Martinmas, by equal por- 

^^ tions, beginning the first term's payment thereof 

'* at the first term of Whitsunday or Martinmas 

*^ that shall happen after my death and so furth 

^ thereafter during her life^time, with a fifth part 

" more of penalty, in case of faillie, and annual 

^ rent from each term's payment, till payment of 

** the same; which annuity i^ hereby declared to be 

^ a real burden on the foresaid lands and estate dur- 

*< ing the subsistence thereof: SeptitM^ That the 

*' whole heirs and members of tailzie abovC'tnen- 

'^ tioued, and their heira and successors who shall 

" happen to succeed to the said lands and estate, 

*^ shall become bound, as by their acceptation 
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*' hereof they become bound and obliged, to perform 
" and obscrw svery one of the different clauses 
*^ and articles before-mentioned: declaring always^ 
*' as it is hereby expressly provided and declared, 
'* That in cast all or any of them shall contravene 
" and do on the contrary hereof or of any of the 
'* conditions, provisions j and obligations before spe- 
^* cified^ or omit and neglect the fulfilling and ob- 
** serving the same, such person or persons do con- 
*^ iravening^ or omitting and neglecting^ shally tm- 
*' mediately upon such contravention^ losCj tyne, and 
*' amit all right, title, and interest which they have 
** or *can pretend to by this present deed, and the 
<* succession to the foresaid lands and others shall 
^^ inunediately devolve upon and descend to the next 
*< heir-substitute, by this present right, in the same 
** manner, though descended of the contravener's 
*^ body^ as if tt^ey had been naturally dead, or not 
'^ mentioned herein ; and the person so succeeding 
*/ U)x>n such contravention, may take up their titles 
<* to the foresaid lands and others, by declarator, 
<* adjudication, or any other manner competent by 
<< law, without being liable to the contraveners 
'' debts or deeds, but subject always to the whole 
'* clauses, prohibitory, irritant, and resolutive above* 
*^ mentioned, &c.'* In a subsequent part of the deed 
the entailer authorized, '* George Steel and Harriet 
\* Apptin, or any other member of this entail,^ to 
apply to the Court to have it recorded* 

The entail was registered on the 11th March, 
1790, and the entailer died on 24th June, 1790. 
On his death, George Steel and Harriet Applin the 
conjunct fiars made up titles to the estate ; and on 
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the 24th Nov. 1791, the institute, with the cOn- June is, m, 
sent of Harriet Applin his wife, executed a trqst- ^^' , 
deed, whereby he gave, granted, assigned, and dis- baldabtakd 

ESTAIL^— 1 
IVSTITVTB 
NOT BODlfl 
RB8T&ICTI0N8 



poned the estate to Robert Steel his brother (father f"^^""^" 



of Respondent Robert Steel) and three other per-»oTBooiii)BT 
sons, upon trust, to sell the same, and dispose of the upon msm- 
money in payment of his debts and for other pur- "f \g^^'^ 
poses ; and he, by the same deed, appointed the wobp mbm- 
trustees guardians to his children. The institute innisBil^* 
George Steel died on the 16th March, 1792, and'^^'^- 

- * c\ 11 lostitoto tft- 

the trustees on 25tb Sept. 1792, exposed the estate ecutes a trati>- 
to public sale at the upset price of 70OO/. No dSet £^^jj- 
was made at the auction ; a circumstance ascribed 
by the Appellant (eldest son of the institute) to the 
generally received opinion that the title was de- 
fective, so that a public auction could afford no ftiir 
criterion of value. The estate was afterwards pur- Sale in trust 
chased, at the upset price, by private bargain, in|j^^^ 
trust for Robert Steel, one of the trustees to sell, the trostees. 
and a guardian to the Appellant, who was then a 
minor. Robert Steel possessed till his death, and 
then it devolved on his eldest son Robert iSteel the SubMqueot 
Respondent, who, in I8O6, sold it to Robert Clark; ^^' 
writer in Perth, who again sold it to George Green- 
law, writer to the signet. 

Robert George Steel, the son of the institute, after Action to set 
all these sales had taken place, raised an action of ■"*'**^* "***** 
declarator of irritancy and reduction against theeldest 
son of the original purchaser, and against the sub^ 
sequent purchasers,, and surviving trustees, conclud- 
ing to have it found and declared that the institute 
and his wife« by executing the trust-deed^ had for- 
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jyM t8, u^ felted all right to the estate, tnd that it now b^ 
^^^^' ^ J longed to the pursuer ; and concluding al«o for re* 
BAZJ»A6TAU> ductiott of the tnistrdeedy and subsequent transmis^ 
M TtAiu^ TCT gjoijg of ihe estate. Memorials on the merits having 
jmwoxjwDvr been ordered and given lu^ the Lord Ordinary pro- 
mmicnom |jq„,|^^ ^q interlocutor, to which the Court ad- 
BttsoFTAii^tiered, finding thai the probibitioni in the entail 
woM> vBM- were not apphcable to toe institute or disponee, and 
iisvsB» 300Qi|2ied the defenders, and decerned. From this 



TAIL. judgment the pursuer appealed. 

Wy ITnS^' The question was, whether the word fnembers^ 

uj)tc. s, fts used in the r^trictive clauses of this entail, did 

» 1814.' "'^*'or did not cmnpsehend the institute. 

Vide the in- For the Appellaat, it waa argued that in the^Dim^ 

£^rthe treatb case the House of Lords had determined that 

l/>rdChaiicei-|he mstttute or disponce waa ttot included in the 

potL ' term heir, which technically implied in law theper^ 

8011. who takes by service, as distingufished frem the 

iastitttte or fiar who takes by the dispositive part rf 

the deed* Bat here there waa an essential distinc- 

tioQ, because the prohibitory, irritant, and resolutive 

clauses were laid, not merely on the heirs, Iwt also 

QD the memien of tailzie; and in order to bring 

this case withm the principle of the Donlh-eath ease, 

it would be necessary to show that the feral heir awd 

member wem in law couexlensive and synonynious. 

The contrary however was etear fkem the language 

of conveyaosers and the best institational writers, 

by whom the teem member was used as inchsding, 

or applying to| the institute. That it was so uwd 

by eeoK^eysneers appeared from the entails of Castle- 

Ih11.« recorded 29th Jtine, 171) ; Dumbarnie, Sd 
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Jnly, 171'i : Rol>ro78town»2Ut July, 1735 ; Glook, Jum tft. u, . 
»7th January, 1731 ; SkelinoHie, 12th Jaly, 1704; ^"^' 



Tasbielaw, 23d Jan. 1715; Lamingjton, 30th July, baumtaas 
1726, and othert ; and that it «ras so used by insti- "J,|^J;;^" 
tational writers appeared from the roanrinal note orv«TBODHi>B¥ 
tille to the easd of Erskine v. Balfour Hay, which upoy ueu^ 
11 in these words « The JirH member of an entail J^'^^^t*'' 
*^ being a disponee is not bound by the restrictions ^oao m sm^ 
^^ laid on the heirs of entail," and this title being in this uh 
tmnaeribed into the dictionary was sanctioned by^^'" 
tlie authority of Lord Kames. The anthority of 
Sir 6. Mackenzie was still more decisive ; fin* he 
npressly laid down that the term member was a 
technical generic term, including the institute as 
well as the h^r. His words were ^^ The proprietor 
^ tailzies his lands in Scotland in iavour of a certain 
^ person who is called the institute wfint mender 
^ of tailaie; whom fiiiling, to the rest that are 
^ caHed sabstitutts. lostitotes and substitutes being 
^ terms borrowed froos the ciiiil law, and expressed 
*' by us in the fir9tf second, and third member of 
^^ tailzie/' It had been contended that in this en* 
tail the wwd members was a redundancy, and that 
the entailer meant no more by it than he did by the 
word hare. Bnt it was manifestly the entailei^s in- 
tention that the institute should be bound by the 
fetters, and the questicm was whether, though the 
word heirs was not sufficient, the word membere 
was not large enough to comprise the institute. It 
waa true the word members was employed in a pas^ 
sage of the Duntseath entail ; but the^ reason why^it 
had not there liie effect of extending the restriction 
to the institute was, that the only dause in which 
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Jiiiiei8,S4» the term occurred was one by which the efficacy of 
^^^^' , the entail could not be protected ; the prohibitory, 
BALDASTAHD irritant, and resolutive clauses being there directed 
■*J^j^~^°* solely against the heirs. But the present case was 
irar BOUND BT exactly the reverse ; for though in some unimportant 
.vpoHMBM- passages the %vord member was omitted, yet the 
x*^ ®^ g^J*^ prohibitory, irritant, and resolutive clauses against 
woBD MEM- selling, &c. applied to the members as well as heirs. 
ijTTJiH bh" The irritancy at the end of the fifth clause clearly 
TAii" Applied not merely to the member of the sentence 

immediately preceding, but to the whole ; and by 
the seventh or resolutive clause the whole heirs and 
members Mere bound to observe every .one of the 
clauses and articles before-mentioned, pr to forfeit 
the right in case of contravention. It had been ob- 
jected also that the restriction, in the third clause, 
was directed against " members, &c. who shall sue* 
^^ ceed Ace," and that the institute was not a suc- 
cessor. But succeed applied to purchase as well as 
to descent, es gratia, a singular successor. The 
only clause in which the restriction was directed 
against heirs only was that (the fourth) against al- 
tering the order of succession, which was not here 
in question ; and by the seventh clause the whole 
heirs and members were bound to observe every one 
of the clauses and articles before-mentioned. In 
i^me V. Dixon, 1 809, it was held that a resolutive 
clause extended to the institute under the words 
person or persons: and fetters might be raised (in a 
way quite difierent from implication) by reference, 
as in the cases of Lawrie v. Spalding^ i 764, and 
others. In the sixth clause the institute was particu- 
larly named ; but the use^of the word *^ other** there 
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showed that the entailer (if the intention were to be Jam is, 34, 

• • > • 1817 

considered) understood him to be included in the ^ ' ^ 
general expression ^^ heirs and menibers** Here too baldastard 
the conditions and limitations came before the grant fNgTmjTE'^"* 

to the institute, and it was not so in the Duntreath^^oT bound bt 

BE8TRICT10NS 

case. UPON MEM- 

For the Respondents it was argued that the es'l^^^^^^^^"^ 
tate was sold twenty-five years ago by the institute word mem- 
without objection, under the opinion of the most j^ this en- 
eminent counsel. The principle was established in "^^^^ 
three cases before the Duntreath case/ and in that Ross (case oQ 

174S Leslie 

case the Court of Session seemed to recede; but the (case of) n^s' 
House of J^ords set it op again, and that was fol- g^four ^Ha 
lowed by seven cases decided on the same principle, Feb. u, i758. 
which was now inflexible. The question was, not ^ase, Dec. S4, 
whether the entailer intended to include the insti- ^^^^• 
tute, but whether he had expressly included him. 
The first point they insisted upon was that the word 
member strictly included the institute. Though that 
were made out, it would not be sufiicient, for the 
word was not used in the irritant clause, and as this 
was a question between heirs, the strictest construc- 
tion must be applied. Not one of the authorities 
mentioned, except the marginal note or title to the 
case of Erskine v. -Hoy, showed that the word 
members meant any thing further than the heirs of 
the entail. For the question still remained whether 
the institute was a member of entail. The entails 
referred to by them made the institute a member by 
including him expressly by name in the entail, or 
the same question might have arisen upon them as 
on this entail. Mackenzie spoke of the institute as 
the first member of entail, but that meant only that 

VOL. V. G 
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Jane 18, 94, he was the first member, if so nominated. That 
^^^^' _ J observation did not apply to the note in Erskine v. 
BALDASTARD Haj/; but fn the case itself there was no such ex- 
EKTAiL — THE p,.^ggjj^„ ^^ flpg^ membcr of entail, and the note 

INSTITUTE ' , ' ^ 

KOT BouiTD BT was no good authority. There was no substantial 
upon^hJm-*^' distinction between this and die Duntreath case, 
BER9 OF TAIL- unlcss it couW be made out that there was a substan- 
woRD MEM- tial difference between the words •* I dispone, under 
intVise^ '• condition, to A. B,," and « I dispone to A. B. 
TAIL. under condition." Then followed the cases of Gor* 

donstown, Wellwood, Marchioness of Titchfield, 
Miller v. Scott, Menzies v. Menzies, &c. Besides, 
there were parts of this entail from which it ap- 
peared that the entailer understood the institjjite in 
a sense different from that of heirs or members, as 
in the passage where he speaks of heirs or members 
who shall succeed, &c. ;.for though in a general 
sense succeed may apply to a purchaser or institute, 
yet technically it means one who is to inherit. Be- 
sides, in this entail, the irritant clause (sect. 5) must 
be confined to the las^t member of this long s^- 
tence. Still there was reason to believe that the 
entailer considered the institute as included; but the 
rule was clear, plain, and positive, that he must be 
expressly mentioned. 

Mr, Leach (in reply)* The Duntreath case was 
clear law, but the judgment of the House of Lords 
. there was that the institute was not bound under 
the word heir. {Lord Eldon, C. The difficulty with 
me is how, if the institute was not comprised under 
the word Aetr, he could be fettered at all.) True, 
but it was there held that heir meant a person taking 
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hy service and hot as disponee/ But what is the Jane id, m, 
meaning df the tet^m member f That had not been ^^^^' j 
the subject of judicial controrefsy, and the works BALDAdTAai^ 



of lawyers and conveyancers on this subject were ^^J^^'^^^ 
the best possible source of information ; and when not bound ey 
the Respondents said that these were no authority^ ^pok mem* 
they left the word without any meaning at all. But ^^»*^^^^''- 
fi'om the- works of institutional writers and convey- woed mem- 
ancers it appeared that the word member applied to n, this emu 
the institute not in a popular sense, but in legaP^'^* 
technical language. The institute then being in- 
cluded in the word members, the prohibitory, irri- 
tant, and resolutive clauses applied to him as well as 
to the other members^ and the cases cited on the 
other side had no application to the present case. 

Mr. Leach and Mr. Brougham for the Appel- 
lants; Sir S. Romilly and Mr. Adam for the Re- 
spondent. 

Lord FJdon (C.) As to the particular circum- Judgment, 
stance here that the purchase was made in trust for ""* ' 
one of the trustees to sell, that is not made a ground TmttMtQselL 
of proceeding in this cause, and I give no opinion 
upon the case in that view of it : and then the ques- 
tion depends solely on the entail. 

The Duntreath case has settled the point that en-Duntreftch 
tails are strictissimi juris, and that, whatever the ^**®* 
intenftion of an entailer may be, fetters are hot to 
be imposed by implication : and it is to be lamented 
that, after that point had been so settled in the 
Duntreath and other cases, a deed of entail, framed 
in 1790, should still have been made so as to leave 

G2 
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Jooe 117, 1817. the matter in this situation, that, although a doubt 
"^ V— "-^ can hardly be entertained that the entailer intended 
EifTAiL.— THE to iuclude the institute or disponee, the intent has 
k^"ttou"dby ^^^ *^"^ clearly and unequivocally expressed. 
&ESTBICTI0N8 \Vith rcspcct to that case of Duntreath I have 
BEas oF^TAiL- ^i^ly two obscrvatious to make : 1 st, that I was not 
2IE, AS THE a little startled at that decision ; and, 2d]y, that the 

WOED MEM- J . 

BEES IS USED dccision having been once made, it must not now 



IX THIS EN- 
TAIL. 



be shaken. But it is a very remarkable circum- 
stance that in the Entail Act, 1 685, there is no 
The ^undof word Under which the institute can be fettered at 
DonSwi^'*'**^''' unless under the words heirs of tailzie; and 
case not now yet it has been decided that if you fetter the heir 
only, in the prohibitory, irritant, and resolutive 
clauses; if in any of these clauses the word h^ir 
only is mentioned, the institute is not included in the 
fetters of the entail : and tlie question now is, whether 
the institute is fettered as a me^Ti&er of tailzie. 

Now after it has been so often decided that the 
institute or disponee cannot be fettered by implica- 
tion, that principle having been once solemnly set- 
Not to be got tied, it ought not now to be got rid of by nice, 
tWn^anJsh^.'*^^^' and shadowy distinctions. Having regard 
dowy disuno- then to that principle, and to whtft, as Lord Kenyon 
expressed it, is to be found within the four corners 
of the instrument ; we are to consider whether, if 
the entailer intended to fetter the institute, he has 
clearly and unequivocally expressed that intention. 
The interlocutor of the Lord Ordinary was this :— 
** The Lord Ordinary having considered the memo* 
" rial for Robert George Steel, pursuer, with the 
'^ counter-memorial for Robert Steel and other de- 
'' fenders, and whole particulars, finds, 1st, that, 
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^^ in 1790, George Steel disponed his lands, of JuneS7,i8i7. 
" Baldastard, to and in favour of himself in life- '^"■^■^^-'*-^ 
^ rent, for- his life-rent use only ; and to George entail.-- ras 
" Steel his nephew, and Harriet Applin his sp6use, io^ww^Br 
" in conjunct fee and life-rent, &c. whereby the said bmteicmoiis 
'^ Ueorge Steel, jun. became disponee or institute ebrs of tail- 
" under the said deed : 2d, finds, that the procura- ^^i ^^" 

' ' ^ ^ WOBD MEM^ 

** tory of resignation was granted in terms agree- bees, is used 

** ably to the above dispositive clause ; but declared tail. 

" to be also under the conditions, provisions, &c. 

'* which are appointed to be inserted in the charters, 

** sasines, &c. of the foresaid lands^ in all time 

^* coming, and to be observed by all my heirs and 

** substitutes above named, &c. 

There your Lordships observe, the words are — 
*' all mjf heirs and substitutes,'' and though I do not 
say that an institute may not be included in the 
word members of tailzie ; yet it must be clear that 
the entailer so intended it ; and there he uses the 
words <' heirs and substitutes^'' which has a ten- 
dency to show that he had in view, in this instru- 
ment, his heirs and substitutes only. '^ Sdly, finds, 
** that, by the fifth clause of the entail, it is de- 
<^ clared, that it shall not be in the power of all or 
*^ any of the said heirs, or members of tailzie, or 
** other successors, to sell, dispone, wadset, &c, and 
** the irritant clause, following this prohibitory clause, 
*^ is directed against all debts, acts, and deeds of all 
'^ or any of the said heirs of tailzie and substitu- 
** tion, or their heirs." Now it was very ably con- 
tended at the bar, and in a manner which might 
carry conviction to my mind, if I had not been 
obliged to guard it by the rules of law, and td give 
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AB697,iai7.ajf/<ficja/ opini<Mi, tbat the entailer infant thtt these 
"^— v"^— ^ prohibitions sliould extend not merely to the «nh» 
BVTAfL.-*--TBs8titnte8, but also to the institute : but 1 cannot w this 
1^'";™ ^^instataoe apply that oonatraction ; for when the en- 

HOT mOfOKlt •▼ . 

sMisrcTioirt tailer says, ** that it shall not b^ in the poirer of all or 
UPC* MEv- ^^ ^^^ of the said heirs or members of tailzie, &€•" he 



IN rais »i- 

TAIL. 



BBmoVTAIL- 

ziByAsTHE geems to give the construction ivhich be intended 
BMu IS v§M» should be put upon these words, by the words which 
he uses in the previous part of the deed. ^^ ^thly, 
^' finds tbat in the sixth clause of the entail, where 
'* an annuity is granted to Ann Applin, the afore- 
*^ said George Steel, and Harriet Applift hia spouse, 
^ is contradistinguished to the other heirs and mem- 
" hers of tailzie/' There George Steel ia named in 
contradistinction to other heirs and members ; and 
as to the mrord others that form of expression oc-^ 
curred and was argued upon in the Dnntreath case: 
but the argument did not there prevail. ^ 54hly^ fihids» 
^* that under these circumstances the expressioos in 
** the entail, of ^ heirs or members,* and of ^ heirs a^ 
^^ ' members' of tailzie, cannot be beM to apply to 
<' George Steel the disponee or iastitute ; but tbat 
'* the expressions < heirs or meonbers,' or * heirs 
*< < and members,* must be held as synonymous 
'' terms^'* (tbat is, with heirs a$ui substitutes men- 
tioned in the first part of die deed) 4 *^ and these* 
'' fore, that in consequence of the principles ac- 
' knowledged in the cases of Duntreath and Well- 
*' wood, And other decisions of the Court, the pro* 
'* hibition against selling or executing other deeds, 
*' contained in the foresaid entail, cannot be held 
<< as applicable to the said George Steel as institute 
" or dispcxnice, &c.** 
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Agreeing in these findings of the Lord Ordinary JuaeS7,n8ir. 

and Ac Court, I think the result under this instru- "" ^ ' 

nient is such as they have found it to be ; and it entail.-.4w 
appears to me that other passages in this instrument ^q*^^^* ^^^ 
lead to the same result. I propose therefore to find restrictiom 
that, under the particular circumstances mentioned beks op taii^ 
in the Lord Ordinary's interlocutor, and adverting"** as the 

J O WORD KEK* 

also to the whole of the circumstances as they ap- bers it csbd 
pear in this instrument (I am anxious to have these ^ail. 
words introduced), the word membei^s, as used in The word 
this deed, does not include the institute — and that enuil), u 
the judgmcot should be affirmed. dS"d<2not 

include the 

Judgment affirmed. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Ritchie — Appellant. 

Magistrates of Canongate and\ » * ^ *. 
others ^Respondents. 

The magistrates of Canongate, upon a certificate on oath Jaoesr, lair. 

by a phvaiciaU) that the life of a debtor, confined in ^ _' 

their gaol by the Appellant, was in imminent danger, liabilitt or 
permitted his liberation from the gaol to some house maoutratbs 
within the bargh, on his giving bonds with two sureties ^^ ^^*^^ ^' 
to conform to the conditions of the act of sederunt, 1671, ©"debtom 
by residing in 'some house within the burgh, and on no under act 
account going beyond the jurisdiction of the same, and of sederunt, 
retnrnii^ to prison on reoovery of his health, or when ^^71. 
required, anaer penalty cf paying the debt. A parti- 
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June 37,1817. ' cuUr house within the burgh was assiffned for the reai- 

^^ ^ - ^ dence of the debtor ; but he never was there, and was fre- 

LiABiLitY OF quently seen at his house in Surgeons' Souare and other 
MAGISTRATES places without the burgh, apparently in good health. 
^iN CASES OF The Appellant commenced an action against the magi»- 
oF^DEBTORr ^^^^^ ^'' ^® ^®^^ ^" ^^^ ground that the debtor's re- 
UMDER Act siding out of the jurisdiction of the burgh of Canongate 
OF SEDERUNT, was an escapc, which made the magistrates liable. The 
1671. Court below decided in favour of the magistrates ; and 

this decision was affirmed in the House of Lords, both 
on the general ground that the circumstances were not 
such as render^ the magistrates liable under the act of 
sederunt, and also upon certain specialties in this case. 
The Lord Chancellor stating, that he would have had some 
difficulty in saving that tne magistrates were not liable 
on the general ground, if the construction, as to this 
point, to be put on the act, had not been, in some mea- 
sure, settled by the decisions in the cases of Forbes v. 
Magistrates of Caiiongatej and Fordyce v. Magistrates of 
Aberdeen in 1792. 



Debtor impri- X HE material facts of this case were these :--on 
the 6th July, 1808, Wight was imprisoned for debt 
(300/.) in the Canongate gaol by Ritchie, and after 
the lapse of the requisite time, Wight commenced 
a process of cessio bonorum against his creditors. 
This was opposed ; and Wight, after being confined 
about five months, on the 13th Dec. 1808, presented 
Petition for a petition to the baillies of Canongate to be liberated 
liSd^l^ctof ^^^^^ ^^^ act of sederunt, 167I5 which was accom- 
Sederunt, panicd by a certificate from a physician, that the 
life of the prisoner was in imminent danger from 
the confinement. The physician having sworn to 
the truth of the certificate, copies of the petition 
and deposition were served upon Mr. Ritchie ; and, 
no answer or objection having been made, the 
magistrates, on the 15th Dec. 1808, pronounced an 



1671 
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interlocutor of liberation in the usual form, viz. : Jiioe97,i8i7. 
•* The baillies having considered this petition, with '^"— v— ' 
** the deposition of the physician and execution of maoistxatu 
" service, admit protestation against the ^0*^^*^ Li^g'^^io' 
'' Mr. Alexander Ritchie, writer to the signet, for of debtobs 

££ 1 • ^r T VNDBB ACT 

** non-appearance, and answenng the same. In op sBDBBuirr 

** respect of the physician's deposition, grant warrant ^®^^- 

** to the keepers of the tol booth of Canongate to interlocutor 

" permit the petitioner's liberation therefrom, tog^'i^"^^ 

** some house within the burgh, for the recovery of ofCuioDgate. 

*' his health, pursuant to the act of sederunt, 14th 

*' June, 1671, on his lodging with the clerk a bond 

** to restrict and conform himself agreeably to the 

'' conditions and limitations of the said act, and to . 

*' return to prison on the recovery of his health, or 

" when required, under penalty of payment of the 

'* debt for which he is detained in prison, as also to 

** indemnify and freely keep the burgh and magis- 

*' trates, of all damages, costs, or expenses, what- 

" ever, anent the premises." 

Of the same date, a bond of caution was granted Bondofcwi* 
by Archibald Wight, and by John Craw, writer to 
the signet, and John M'Tavish, writer in Eldin- 
burgh, as his sureties. After rteiting the aforesaid 
petition, the deposition of Dr. Mitchell, and the 
interlocutor of the magistrates, the bond proceeds 
thus : ^* We the said John Craw and John M^avish 
** judicially enact, bind, and oblige ourselves and 
'' our heirs, jointly and severally, in the burgh court 
'* books of Canongate enacted, that the said Archi* 
** bald Wight shall, during his temporary release- 
*' ment for the recovery of his health, restrict and 
'* conform himself agreeably to the terms and con-^ 
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j«wt7»iMr.'' ditioxis of the said aet of sedcruttf;, by raiiduigiB 
«cMite boitae within ikt burgh^ and on oo account 
going beyond the jtiriedicti^in of the same ; and 
iflMiediately oo recovery of hie health, or Mfben 
requirad, afaall return to and surreoder hioaelf 
prisoner within the said tolbooth, imder the 
^671. it penalty of forfeitit^ and pt^ying the debts for 

** whsoh he stands imprisoned and arrested, amount- 
'^ ir^g to suoiB between two and three himdrred 
^ pottods eterling money ; as also to indemnify, free 
<< and barmless bs^, the ntagiistrates and burgh of 
^* G«ioogate, of M cosits, datfiages, or expenses 
'* whatsoever* in, iby» throiigh, or aneii4 the pre- 
^^ mises : vki the aaid Archibald Wight ensets and 
*^ binds himself and bis beirs^ not only duly to per* 
** form the premises on bis part, by a strict observe 
^^ anoe of the conditions and limitations of the said 
** aot of sederunt, and returning to prison upon re* 
** convalescence, but also to relieve and freely keep 
^^ his said sureties, and their foresaidsi, of all Joss 
'*' and damage whatever in the premises: and all 
*^ and each of us do hereby subjeot ourselves to the 
" juriadiction of the Canongate, and nominate the 
*' court-house thereof as a domicile whereat either 
^^ of us (being lor the time resident without the said 
^^ jurisdiction) maybe legally summoned and charged 
'^ to the performance of the premises or any part 
" thereof. 

Wight was accordingly liberated without olgec- 

tion ; and ten days after this liberation, «viK» on 

Dec. 34, 1808. 24th Dec 'i 808, he was found entitled to the benefit 

of the process .of cessio bonorwn by interlocutor of 

Srthr the Court of session. On the IQlh of January, 



/ 
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1809, Mt. RUchie applied by bis agept» Mr.Jtmesr.isir. 
Grant, and obtained % copy of tbe bond of caution ' v^*^^ 
granted by Mr. Wight aad hia aiiretiea to the ma^MAounuTss 
^trates, on bis libevatioa. When thia <^py "^^^Zvu^mt 
ftutiished, the assistant clerk of the Court of Candn- of mbtosb 
gate, wbo is keeper of the prison records, desired q^^mwt, 
Mr] Grant to say, « whether he wished Mr. Wight ^®^^- 
^^ to he returned to prison ; " and told him that a to the benefit 



memorial was ready to be presented to cousael for^^^ 
adrice on the part of the magiatratea. Mr. Grant in 
reply desired that fiothing mrght be done till he 
gave notice, and declared that he, on die other 
band^ would take no step without giving previous 
Botice to the magistrates. 

In Feb. i809, Mr. Ritchie, having borrowed the Feb. I809. 
caption irom the Canongate gaol, reclaimed against ^^^'^^ 
the interlocutor in the process of cessio bonarum ; against. 
and okioiateiy the ceiM was reftised, both by the 
Coort of Session and House of Lords ; and on the 
SthofMay, I8O9, intimated to the magistrates of 
Canongate, under the form of a protest, that they 
bad suffered Wight to escape, and were liable in 
payment of the debt On the 12th May, Wight 
surrendered himself, but was not then received, the 
gaoler not thinking that he had power to receive 
him withoDt having the caption in his possession. 
Oo the ]31h May, Mr. Ritchie returned the caption, 
and Wight was re^incarcerated ; but 00 the 34cti 
May, I8O9, he was again liberated in terms of the 
act of sederunt. 

. In the mean time Mr. Ritchie, on the lOth May, ^q^), m^. 
1800, raised an action against the magistrates, set-^^- ^^^^ 

.. . . • , t ^against the 

mg forth in the summons, ^ that by an act ofmasistnites. 
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June <7| 1817. ^' sederunt of the Lords of Council and Session, 
^'"■"v— ^ •« dated 14th June, 1671, it is enacted, that hereafter 
MAGISTBATE8 *' it shall not be lawful to the magistrates of burghs, 
LmxATioN ** "P^"^ ^^y <^^*8i^" whatsoever, without a warrant 
OP oEBTOBs « from His Majesty's Privy. Council, or the Lords 
OF sedbbvvt/^ <^f Session, to permit any person incarcerated in 
ten. t€ ^jjcir tolbooth for debt, to go out of prison, except 

•* only in the case of parties sickness^ and extreme 
*^ danger of life, the same being always attested 
*' upon oath under the hand of a physician, chirur- 
*^ gcon, apothecary, or minister of the gospel in 
'^ the place ; which certificate shall be recorded in 
** the town court books ; and in that case, that the 
** magistrates allowed the party only liberty to re- 
** side in some house within the town during the 
*^ continuance of his sickness, they being always an- 
*< swerable that the party escape notj and upon his 
'' recovery to return to prison : and the Lords de* 
^* clare, that any magistrates of bui^hs, who shall 
" contravene the premises, shall be liable in pay- 
** ment of the debt for which the rebel was incar- 
*^ cerate. That notwithstanding the said Archibald 
*' Wight was so incarcerated in manner foresaid, yet 
^^ true it is and of verity, that George Rae, fishr 
** book-maker, Canongate, and Joseph Brown, baker 
** there, baillies of the said burgh thereof, the Right 
** Honourable William Coulter, Lord Provost of the 
« city of Edinburgh, Peter Hill, John Turnbull, 
" Archibald Campbell younger, and Alexander 
** Manners, Esq. baillies of the said burgh, suffered 
** the said Archibald Wight to escape out of prison^ 
** without payment of the debt above specified, or 
a charge to set at liberty to that eflect ; and that 
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^' the said Archibald Wight has accordingly^ for JooaS7,i8i7. 
" many months past, being going at liberty in per- ' v"— ^ 
'^ feet health, and residing without the jurisdiction maoibtbates 
" of the burgh of Canongate; whereby the said [^j^^*^"^,^^ 
" mairistrates, not only as magistrates, but also they or debtor* 
^' themselves personally, and their heirs and repre- of sedeeuvt, 
'^ sentativei, and also their successors in office, are ^^^^' 
<^ liable to the said Alexander Ritchie in payment 
^* of said debt, interest, and expenses.** 

And concluding, <* that it ought and should be 
^^ found and declared by decreet of the Lords of 
** Council and Session that the said defenders (Re- 
** spondents) suffered the said Archibald Wight to 
*' escape out of prison, at least permitted him to go 
** out, without payment of the foresaid debt, or a 
<< charge to set at liberty, and the same being so 
*' found and declared, the said defenders not only 
'< as magistrates, but as individuals, and their suc- 
** cessors. in office, ought and should be decerned 
*^ and ordained,, conjunctly and severally, to make 
** payment to the pursuer (Appellant) of the foresaid 
^^ principal sums and interest since due and till pay- 
" payment, &c.'* 

The truth of the allegations in the summons^ing 
denied by the magistrates, the Lord Ordinary, on 
the 8th July, I8O9, ordered the pursuer to give in 
a condescendance of the facts, which he averred 
and offered to prove in support of his action ; and 
the following condescendance was accordingly given 
in. 

*^ 1st That Archibald Wight, late starch manufiic- The AppeU 
'' turer at Ormiston, was incarcerated at the instance ^ * 
'* of thjs pursuer (Appellant) within the tolbooth of 
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Jiine^,i8i7. " Canongate, in virtue of a legal diligence, for pay- 
^ " ment of the debt mentioned in the libel, upon 



LIABILITT OF 



KAOMTKATtt ** thc 6th Joty, 1808. 



IK CASES OP «c 2d. lliat the defenders (Re^ndents) allowed 



LTBEftATIOV 

OF DEBTORS «• the Said Archibald Wight, contrary to law, and 

OF sEDTEuirr, ** to the act of sederunt relative to the custody of 

1671. CI prisoners, to go out of gaol without payment of 

*' the debts for which he was so imprisoned, as is 

** specifically stated in a protest against the de- 

. •* fenders, produced in process and here referred to. 

^ 3d. That the said Archibald Wight has, ac- 

** oordingly for many months past been going at 

•* perfect liberty, residing without the jurrsdixttion 

*^ of the burgh of Canongate, and has never slept 

** one night in the house appointed for his resrdence 

*' vrithin the jurisdiction of the Canongate. 

^* 4th. That the said Archibald Wight has been 
^* seen at Portobello, Leith, and other places without 
^^ the said jurisdiction, in apparently good health : 
«* and, 

** 5th. That upon many days' the said Archibald 
" Wight was out of the jurisdiction of the magis- 
'* trates of Canongate ; and particularly upon Satur- 
^ day last, the* 16th Dec. 180g, the said Archibald 
•* Wight was seen in the Parliament House attend- 
^ ing at the bar of the inner house, instructing 
^ counsel at the advising of his prociess of ces^io 

The Lord Ordinary, on the 6th Feb. 1810, al- 
lowed both parties a proof, and witnesses were er- 
amined on the part of the pursuer. 
BvidMiMi Mrs. Greig, in whosre house a room had been taken 

for Wight's residence, deponed, ** That sheknows Ar- 



ON APPEALS AND WRITS OF ERROR. 



1>5 



*^ cbibald Wight, and that there was a room taken Jonesr^isit. 

" for biro by a woman from the Canongate jail, ^ — "^' ' 

** where he was then incarcerated, in the deponent's KAcraTitiiTM 

" houae : that Wight never took possession^ nor ever ''^ cases of 

^* was in the room taken for him : that the room was of DCBToas 

" kept open for him for five or six weeks: that^p^^^^^^ 

*' about three weeks after the room was taken for i^^^- 

'< him, the deponent went to the gaol, where she 

*' was inibf med he was to be that evening, and en- 

'* quired of him whether or not be meant to keep 

'' the rootn ? and why he did not take possession ? 

^< to which Wight replied, that it was no business 

'' of hers whether he possessed it or not ; that she 

'^ would be paid her rent, and that genteelly : that 

'* she has never, to tbis^ day, received a sixpence for 

'^ the rent : that she recollects of waiting i^ain upon 

^* Wight at his own house in Surgeons^ Square, upon 

^' two different occasions : that upon the first of 

•* these she did not see Wight : that upon the se- ' 

*' cond she went between nine and ten in the morn- 

'< iog, and found him in bed : that she got nothing 

'^ from him, and that she cannot specify at what 

" time these meetings took place, but they were 

*' within six montha sul>sequent to the time the 

'* room was taken for him.*' 

John Gow, painter, ** recollecta dining with Mr. 
" Wight after his liberation, and, as he thinks, very 
" early in the month of January, \80g: that Mr. 
** Wight then received the deponent at dinner in 
** his own bouse, in Surgeons' Square ; but whether 
*^ Mr. Wight at that time slept there or not the 
** deponent cannot say : that, to the best of his re* 
** collection, he left Mr. Wighlfs house between 
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JttM^r, i8ir. ^^ eight and nine o'clock that evening, and that Mr. 
'^""■^^^'"^ ** Wight was then in his own house : that in spring, 
MAGISTRATES ** 1809, hc rccolIects of being in company with 
MBEEAKoi " Mr. Wight in a house at the back of the Fountain 
OF DEBTORS «< Well '. that this might be in the month of March, 
OF MDE^^uMT," or thcreabouts/* 

1671. Margaret Turnbull depones, "That she recol- 

^^ lects seeing Wight in Surgeons* Square after the 
*< time he was imprisoned, and that she cannot pre- 
*^ cisely say whether it was before or after Christmas 
^^ that she saw Mr. Wight as above, but that site 
^^ saw him often.** And James and Walter Lock- 
hart stated the same circumstance. 

The Reverend Joseph Robertson depones, ^ That 
«< upon two occasions subsequent to Wight*s libera* 
^^ tion on the bill of health, the deponent was in 
^* company with him at Morris's tavern, opposite to 
^* or at the back of the Fountain Well : that upon the 
*' first of these occasions, the deponent left Wight 
^* in Morris's : that upon the second they came away 
*^ together, when Wight told the deponent that he 
^^ was going home to his own house in Surgeons* 
^^ Square ; and parted from him with that intention : 
^^ that upon another occasion, also subsequent to 
'* Wight's liberation, the deponent met him coming 
*^ down a small close near the foot of the Cowgate, as 
'^ from Surgeons' Square : that he knows Wight to 
'* have been a second time incarcerated^ but that 
^^ these meetings all took place prior to his second 
** incarceration ; and that the two meetings at 
*^ Morris's happened very soon after his liberation 
^* upon the bill of health : that all these times 
^^ Wight appeared to the deponent to be in good 
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"health:" and that upon another occasion, theJ«nc«7, 
date of which he did not specify, he " met Wight ' ^ , j 
" at the foot of the Canongate, opposite to the liability of 
" Abbey, who then told him that he had been at^cASEs^™ 
" Leith the preceding day ; and that if the depo- ^""^'^'^^ 

* O - / . ^ OP DEBTORS 

'^ nent would accompany him there at that time heoKOBRACT 
" would give him a bottle of wine; which invita-^^"^'*""^' 
" tion the deponent declined, and he did not see 
" Wight at that time leave the Canongate." 

John McGregor depones, *' That he recollects 
" having met Wight in the High School Wynd, 
^^ after a liberation which he obtained upon a bill of 
'* 'health, and prior to his second incarceration : 
*^ that he met him several times in Surgeons* Square, 
*' also previous to his second incarceration : that he 
** recollects of meeting Wight in company with 
'^ Mr. Pattison^ near St, Leonardos Hill, also pre- 
** vfous to the second incarceration." 

Hamilton Robertson depones to his recollection 
of meeting Wight " on two occasions after his li- 
** beration, once opposite the Fountain Well, and 
" once upon the South Bridge, and of remarking 
" that he was then beyond the bounds." But adds, 
^' that he cannot say how long this was after his 
*« liberation/' 

It was not disputed that Surgeons* Square, the 
Fountain Well, and south Bridge, were without the 
particular jurisdiction of the Canongate; but it was 
remarked that the evidence was defective as to dates, 
and that for any thing that appeared it might apply 
to the period between the date of the interlocutor 
in the cessiOf and the reclamation. 

The Magistrates gave in evidence the written pro- 

VOL. V. H 
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June 97» coedings respecting Wight's liberation, the protest 
^ J against them^ and several documents relative to 

LIABILITY or Wight's ces^io bonorum^ in order to show that 
IN cIma^op^ Wight's health, after his surrender, was such as ren- 
LiBBRATiov dcred it necessary again to liberate him. The bor- 
uvDBR ACT rowing of the caption, by Ritchie, in February, and 
^^•■'^•■®"» the other facts, as above stated, were proved by 

these writings, or were admitted by the Pursuer. 
Judgment be- The cause having come before the Lords of the 
mrgfi^mit^. fi*^ division, the Court, on the 6th July, 1813, sus- 
tained the defences, assoilzied the defenders, and 
decerned, and found the pursuer liable in expenses ; 
and, after advising a reclaiming petition with an- 
swers, they adhered to this interlocutor. From this 
Appeal. judgment the pursuer appealed. 

The Reasons of Appeal, given in the Appellant's 
case, were these : 
Reasons for AH the authorities of the. law of Scotland are 
the Appellant, agreed, that a debtor, liberated from prison on ac- 
count of sickness, remains under the custody of 
the magistrates ; and they are responsible for his 
custody during that time, and must have him 
guarded. 
Suit's Inst. Lord Stair, in his Institute of the Law of Scot- 
?'i ^' *^' land, says, " It will not bea relevant defence, or reason 
<< of suspension, for magistrates sufiering prisoners 
• " to escape, that they will yet take the party, albeit 
'< he be in as good condition as when he escaped, 
*' or that upon testificates of physicians they suf- 
*^ fered the prisoner, for his health, to go out to 
^' take the air, or to go to a private house ; albeit 
" in either case there were two to guard him ; for 
^^ the Lords, by act of sederunt, June 14, 167 1 » 
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•' prohibited the mdgislrates of Edinburgh to suffer J«n««7, 
•• prisioners to go out without particular warrant, or v '^ ^ 
•• the magistrates of other burghs^ tiot far distant, ex- liabilitt of 
** cept in the imminency of death. And where such ^clsBs^or* 
"warrant is {^ranted, the magistrates ought /o liberation 

O ' » » ®' DEBTORS 

• choose the place of the prisoners abodes that the wdzr act 
*• same be secure, and guards attending. ' Like as, ^^^^*°*'^^^'^' 
" they do declare^ that if the magistrates let prisoners Bankton, 
"go out upon any other pretence, although theyg,igg^go«* 
" restore them to prison, they shall be liable for the^"^'°*» ^'^' 
•« debt ; for squalor Carceris is an interest of the 
" creditor to cause the debtor to satisfy or to dis- 
^ cover bis means, which magistrates ought not to 
" prejudge them in/' 

Tliftt this was the law of Scotland before the act 
of sederunt, 1^7 1, appears from various decisions of 
the Court before the act was passed. 

The following cases are reported by Haddington Diet. vol. 2. 
and Gosford beford the year I671.— *'A magistrate Jlng^i^^S^ 
•• setting tft liberty a party incarcerate for debt, will^.*^^^- 
" not evite payment thereof by re-entering him toDnimmoDd. 
'* prison ; because the incarceration is a kind of pu- 
^ nisbment of his rebellion, and presumeable that 
" thereby he might have been induced to make pay- 
" ment if he had not been eased by being set at 
•* liberty."-—** A person in prison being sick, and Ibid. Dec. 
" having the same attested under the hand of aig^'eJiJlh ' 
•• doctor of medicine, was allowed to be transported •applicant. 

*, I • 1 . . Gosford, July 

*' to a house m the town, upon caution, to be a true u, 1668. 
•* prisoner there, and to rctorn to prison upon re- ^^jj^jau-s'^'of 
•* covcry •'*—•• A magistrate suffering^ a prisoner for Edinburgh. 
** debt to lie out (^ the tolbooth, though he was in 
% H 2 
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June 87, '* extremts agens, and died, was found lii^ble for 
^ ' J *' the debt, seeing he ought to have had a warrant 
LiABTLXTT OF '* froo) the Lords for that effect. Here it was 
IK cAMs^oF* '' p^'oved, that formerly they had suffered him to lie 
LIBERATION « geveral nights out of prison." 

OP DEBTORS ^ • 

UNDER ACT The act of sederunt therefore declared tlje law, 
Je^"^"""^' and was intended to put magistrates of burghs 

against undue laxity in the custody of debtors. 
Town of Bre- This appears from the act of sederunt itself, and 
of Dundee, the decision of the, Court in a case which occurred 
i§7i ^"*^' ^^ ^^^^ time, reported by Lord Stair and Lord Gos- 
ford» and thus abridged by Lord Kaims: **Ma- 
'' gistrates of a town being pursued for allowing 
** their prisoner to go abroad frequently out of their 
^* tolbooth into the street and taverns, it was found 
** no relevant defence that the prisoner was always 
'^ guarded ; for the Lords were of opinion, that ma- 
*' gistrates of burghs have only power to let pri- 
'' soners come out of their tolbooth, under a guard, 
'' in the extreme hazard of their life by sickness, 
** and not without testificates by physicians, or 
'' skilled persons, upon oath, betfting the. party's 
^^ condition to require the same, and that without 
" great hazard, they could not suffer delay to make 
^* application to the Council or Session.** 

The principles laid down by Lord Stair and other 
authorities on the law of Scotland, have beeu' en- 
forced by the Court in various cases : Fullarton and 
Kennedy against Magistrates of Ayr, 7 th March, 
1781; Shortbread against Magistrates of Annan^ 
8th June, 1 790 ; Gray against Magistrates of Dum-- 
fritSy 7th December, 1780; Pur(Ue, 8f€. against 
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Magistrates of Montrose^ 29th June, 1 ^86 ; Wilson June 27, 
against Magistrates qf Edinburgh, 8th July, 1788. !^^^' ^_^^ 
It is dear that, in point of fact, Wight was under liability of 
no custody or restraint He never went to the J'^.^^^g^^™ 
lodging appointed for him, and does not appear to J-ibbratiok 

o n rr . ,. . - . ^ ^^ op debtors 

nave been within the jurisdiction of the Canongate, underact 
unless when he visited the jail for his own amuse- 1^"/^"^"' 
ment 

' Objection ist — ^That Wight's application on ac- 
count of sickness was intimated to the Appellant ; 
and he did not oppose it, or insist on a guard. 

Answer 1st. — ^The custody of a debtor is with the 
Magistrates, not with the creditor ; and as the Ap- 
pellant gave no consent to his liberation, the re- 
sponsibility remained with them. 

Answer 2d. — The Magistrates transferred the 
debtor to a lodging within their jurisdiction ; the 
creditor had therefore a right to expect that he 
should be confined in that lodging, and not allowed 
to go at large, and reside beyond the jurisdiction. 

Objection 2d.— -That prisoners who are sick will 
not be benefited by being removed from prison, 
unless they are allowed to use exercise, and go 
freely about. 

Answer l^^— -This doctrine (which is not that ; 
of the law of Scotland) would put it in the power 
of magistrates with the assistance of false certificates 
to jput an end to imprisonment for debt altogether, 
under pretext of sickness. 

Answer Id. — Supposing, but not admitting, that 
in certain cases on cause specially shown, prisoners 
•may be allowed to take exercise for recovery of their 
health, there must in that case be a guard, and the 
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Juue S7s debtor must not exceed the pFeoite limits appointed 
s,,.!,^^..^^^ fiar that purpose, and aeees«ary for k\9 health* 
i^iABtuTT Of Answer $d, — ^Wight did not take exercise for re- 
iNci^S^'^^^^c'y of his health; but went to taverns^ and re* 
LiMRATioir sided in his own house, beyond the iurisdietion of 

OP DEBTORS , . 'JO 

uirosR ACT the magistrates. 

%7\!^^^^* In the case for the Respondents, two cases, those 
Case for the of Forbcs and Fordyce, were stated, upon which 
magistrates, ^^e Respondents particularly relied ; nd, as these 
cases were not reported, the statement is here trana* 
cribed at length, together with the observatioae on 
the cases cited for the Appellant. 
Decisions on Alexander Robertson, a prisoner for debt, io 
in^^tion?^ January, 1 790, applied for liberation, producing 
^strates of ^* merely a certificate, on soul and conscience, by Mr. 
Canongate, Jamcs Arrot, surgeon, and Dr. Henry Cullen, phy- 
no?*reporud?'*ic^^> ^^^ f^^ ^be presenration eif his life, he 
needed '* free air, in a situation where proper eane 
'^ and medicines m^ht be administered.'" His pe- 
tition w%B answered, and the prayer of it was ob^ 
jeoted to on the grounds that by the act of aede- 
runt, the certificate should be ^' upon oath,'* 9ad 
that the *' magistrates should only give liberty to 
^^ reside in some house within the town," and with 
a protest in writing that the creditors did not give 
any consent even under the conditions of the act of 
sederunt. These objections were renewed by writ- 
ten minute, when the caution found was intimated, 
the sufiiciency of which likewise was not^admitted* 
But the magistrates ** in respect of the attestation, 
^' and the certificates of the petitioner's indtspoai- 
*' tion, granted warrant to the keeper of the tol*- 
^* booth of Canongate, to liberate the petitioner in 
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" terms of the act of sederunt** In this deliver- J«n«»7, 
anee tfaej made no special appointment for his resi- ^ _'^ ^ m 
dence within the burgh; and it proceeded upon no de* i.iAMi.mr or 
position or exammation of any medical person m ih cabu 09 
their presence, and in the face of written objections o^'g^YOR* 
repeatedly urged upon these grounds. Robertson, nvrnm act 
however, ^hose his own lodgings, and changed these xl^\^"^"* 
from one bouse to another in the Canongate ; but, 
during nine months, only frequented these lodgings 
when he had company to entertain there ; and was - 
teen daily in the most public places of resort, such 
as the Parliament-house, Leith races, &c. ; and 
went at perfect freedom to Gogar, Inveresk, Ben- 
nington, and other places within a forenoon's ride 
of Edinburgh; and commonly spent his afternoons 
in drinking parties, and his nights out of the limits 
of the bui^h of Canongate. While he was going 
on hi this course, the pursuer raised his action 
against the magistrates, on the ]7thof August, 1790. 
But this measure produced no step on the part of 
the magistrates, or change in the habits of Robert- 
son. All this was fully proved. Confessedly^ too, 
dtning the whole nine months, at the close of which 
this ooarse of dissipation terminated in his deaths ' 
the magistrates had taken no charge of him what* 
ever. But upon the other hand it was likewise ad- 
mitted that the incarcerating creditors took as little ; 
and did never apply for his reincarceration, or for 
any inquiry as to the state of hie health. 

Nevertheless il was strenuously contended by the 
pursuer in that case (as in the present), that the 
magistrates were bound to gtiafd the prisoner con- 
stantlyj, and keep him in custody at some house 
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Jane 27> - within the burgh, during the whole period of his 

l^^^.' , ' liberation, and that their failure to do so amounted 

xiABiLiTtoFin law to an escape. No question was ever more 

rNCAws"™ fully argued. The interlocutors of the Lord Ordi- 

LiBERATioN na^y assoilzieing the defenders were reclaimed 

UNDER ACT Stgainst. On advising the first petition with answers, 

Jg"'^"^*'^*a condescendance was ordered. The deliverance on 

this condescendance with answers ^* repelled the 

*' objection as to the certificate not being upon oath, 

'* but allowed a proof." Both parties reclaimed, and 

the Court, upon these papers and minutes of debate, 

'^ ordained the parties to prepare interrogatories 

*' either by mutual agreement, or at the sight of the 

'* Court to be transmitted to the clerks of the most 

^* considerable royal burghs in Scotland, respecting 

'^ what has been the general practice thereof in li- 

*' berating persons confined for civil debts, in terms 

*^ of the act of sederunt, labouring under dangerous 

'^ diseases, whether such liberations do proceed upon 

** certificates granted by their medical attendants 

*^ upon soul and conscience, or upon oath taken 

*' before the magistrates.'* 

By agreement of the parties, these inquiries were 
extended to many other burghs, and were made by 
interrogatories in these terms : 

^M. In liberating a prisoner confined for debt in 
" the case of sickness, what evidence do you require 
*' of the state of his health r Send copies of the 
" form of that certificate from your records." 

^* 2. Do you assign the prisoner any particular 
^* place of residence during the continuance of his 
** indisposition ? Or upon what terms do you grant 
" his liberation " 
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'* 3. I)o you take any security or bond of cautioh June s?* 
" from the prisoner at his liberation ? What is the v 
" nature of the security ? Transmit a copy thereof." liabilitt op 

" 4. Do you take any charge of, or make any in- JJ^cases op 
** quiries after, the conduct and behaviour of the pri-""*^"^**^* 

* . - '. . • ^ T> OF DEBTORS 

•* soner during his being out of prison ? Do youuNDBR act 
" place him under any guard ?'* tly**.**'"*^* 

^' 5. Has any alteration taken place in the man- 
^^ ner and form of certificates, or part of the pro- « 
<< cedure of late years r If so, point the same out, 
^' and transmit copies of both old and new forms.** 

*^ 6. Do you make any difference, or in any 
" manner of way vary your proceeding, certificates, 
^* or bond, where there is opposition on the part of 
^^ the creditor to the liberation of the debtor, or 
'' where there is no opposition ?" 

Answers were obtained on all of these points, and Memorial for 
a proof at large was also taken. With respect tOp. jo. ' 
the form of the certificate, it appeared that the 
Court itself had recently before appointed libera- 
tion in the case of a Mr. Rankin from Falkirk, 
on a certificate of Mr. Alexander Wood, surgeon, 
upon soul and conscience, and that the practice of 
the burghs was various. As to residence, one half 
of the burgh answered that they ^^ were not in use 
** to fix any house for the residence of the debtor.** 
In the other half it appeared that they someMmes 
pitched upon the debtor's own house, '' whether 
^^ within the burgh or not ;" sometimes upon other 
houses within the burgh. All without a single ex- 
ception . answered, that it was *^ not the practice to 
** keep any guard on, or take any charge of, the 
<^ debtor after he was liberated, or to make any in- 
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June$7t << ^uirjr ioto his condact;" and no fewer than thirty 

. ]^ ^ ^ caws were stated to illustrate the practioe of the 

LU9U.ITV or burgb of Canongate itself. 

ivcAcIi o7* ^>^ respect again to the actual conduct and 

LiMRATiw habits of Robertson, the proof fully esUblished the 

OF VUMfOMM . ' ^ • 

dfussAOT whole particulars which have been already stated 

Jg***^**''*^'upon the case, which was fully pleaded in usutnal 

memorials. The Court sustained the defences and 

assoilaied i and a long and able petition against this 

interlocutor was refused without answers. 

Tj»e. Respondents have had access to notes, from 
which it appears that the distinguished Judge then 
in the chair was of opinion, that <' the form of oer- 
^ tificate had in praetice been various, and that it 
^' would be wrong in the Court to put too narrow 
'< and rigid a construction upon the act of sederunt; 
(( for the power of the Court to introduce such a re- 
<* gulation, and to throw the load off themselves 
^* upon the burghs, might be doubted.** His Lord- 
ship indeed observed, that the chief ^* difficulty of 
^* the case arose from the circumstance that the 
<* agent of the creditors had required the certificate 
'^ to he sworn to, yet this was overlooked ;" but he 
alsb remarked that *' the situation of magistrates is 
'' hard, and the act of sederunt ought to be re*Gon- 
^ sidered^ The oath required by tbe act of sede- 
" runt must for the most part be extra-judicial, i. c. 
^' €S parity as intimation is not necessary, nor is any 
*' precise form of an oath prescribed. The prsctice 
^' of the Canongate is material. Prisoners for debt 
'* are oftenest confined there. Either a new act of 
^' sederunt should be made, laying down the forms 
'* more precisely, or a clause introduced in the pro- 
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^ pofled aek of pmrUasnent for bvrfh reform, or new Jon«37« 
** bankrupt aet The prisoner oi^ht to be removed . ' ^ j 
^^ to a certain house oamed ; and if country air iMhiABihm 9f 
^ necessary^ why nuiy not a bouse in the eotnary, ^t/Mt^ow^ 
" as near to the burgh as possible^ with a garden or ^Hl^l^ 
*^ certain other grounds^ be fixed upon, with eon- undu act 
^•4:urrence of the sheriff or substituUf And ifll^l^"'^' 
*^ caution cannot be found to the extent of the debt^. 
^< let him and his friends at least pay or find security 
^^ for indemnifying the magistrates of the expense 
'^ of a guard*' 

The Lord Justioe Clerk (M'Qneen) inclined to 
think, that squalor is ^ oat of the qnettion, and 
'^ oonfinement within the burgh not necessary $ as 
^ the very purpose of the liberation is, that the 
^ prisoner may recover health* It is enough to find 
'' sufikient security to recommit him when required. 
^ The hardship on magistrates would be intolerabk 
••if otherwise/' 

** Lord Henderland concurred, and Hkewiae 
<< founded his opinion upon the circumstance that 
'• the creditors did not apply to recommit him/' 

Lord Esgrove and a majority of the other Judges 
were of the same opinion ; but Lords Dreghorn, 
Craig, and Abereromby, thought that the magia- 
trates had failed in their duty, " particularly as to 
•' the neglect of the oath, and not appointing a 
'• place of residence, and in taking no step after the 
^ smnmons was executed/* These, however,'it will 
be recollected, are circumstances as to all of which 
the Respondents, in the present case, have acted 
moat correctly. 

The second and only other case which, so far as Fordyce ▼. 
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Jane s7, the Respondents have discovered, was ever tried on 
s^ ' J this point, was that of Dr. Dingwall Fordyce 
LIABILITY OF agsinst the Magistrates t^ Aberdeen^ likewise de- 
;';^l'3;;^™cided in the year 1793, after that of Forbes. It 
LiBEBATioN ^gs r^Ported to the whole Court by the Lord Jus- 

OF DEBTORS 

UNDER ACT ticc Clcrk, Ordinary, upon a proof and informations 
Je/i?"'''"' ^^awn by Lord Newton, and Lord Meadowbank, 
Magistrates of then at the bar. From the proof it was established 
^^^^a!^ that Ross, a botcher in Aberdeen, the debtor, im- 

1793, not re- ^ ' ' ^ ^ 

ported. prisoned, in the tolbooth o\ that burgh, had been li- 

berated without the consent of Dr. Fordyce, his in- 
carcerating creditor ; that he went home to his own 
house and trade during his liberation ; and, upon 
one occasion, was at Inverugie in Banfishire, thirty- 
three miles from Aberdeen; upon atiother occasion 
had been atOverhills in the parish of Belhelvie, six 
miles from Aberdeen, and had staid two days there 
attending a cattle market ; and that he was habi* 
tually and constantly^ not only free from any guard 
or restraint, but living and employed as be would 
have been when at large in perfect health. Never- 
theless, the Court, upon the same considerations 
which dictated the judgment in the previous case of 
Forbes, not only assoilzied the magistrates of Aber- 
deen, but found them entitled to expenses of 
process. 

It will not be overlooked in this case, that the 
matter at present in question is the meaning of an 
act of sederunt, or rule of Court. The judgments 
in these two cases were precisely upon the same 
point which is at issue in the present case, and given 
in favour of the defenders, in cases stronger than the 
4|>reseiit for the pursuers. It was peculiarly the pro- 
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▼inceofthe Court of Session to interpret the mean- June «7> 
ing of their own rule of court. From the words of j 

the act sederunt, and from the practice which, it liability of 
appears from these cases, had been had under it, it JJ^^casm or" 
seems to be abundantly clear, that these cases were libbratiov 

,,..,, ^ OP DEBTORS 

well dectaea. uhdbr act 

But even if the decisions in these cases had been J^*"**'"' 
more doubtful, and had introduced a practice con- 
sonant to them, the Respondents conceive that the 
magistrates of roj^al burghs were entitled to look to 
these cases, as having given the true interpretation 
to the act of sederunt; and that if a pursuer, as in 
the present case, had sustained no injury whatever, 
the courts of law would have hesitated to give judg* 
ment in his favour in a case so highly penal, where 
magistrates had only acted in conformity to decided 
cases. 

But the Respondents submit that it is not neces- 
sary for them to argue their case thus: they found 
bpon no new practice introduced since these cases 
were decided, but upon the true sense and meaning 
of the act of sederunt, and the practice which all 
the burghs have had under it, downwards to this 
day. 

On the other hand, the Appellant founded upon 
several cases, decided before the date of the act of 
sederunt : Nisbet v. Drummond, Haddington, 23d 
July, l605 ; Lord Applegirth, supplicant, 1st Dec. 
1609; and Poplay v. Magistrates of Edinburgh^ 
J4th July, 1668^ In the first of these cases it was 
found that, if a magistrate liberated a person con- 
fined for debt, it did not excuse the magistrate that 
the party re-entered himself to prison ; this bad ho 
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June t7, relation to a casje of liberation for ill healtb* Id the 
V , ' , secoad of theoii a liberation was permitted on ac 
LIABILITY OF count of bad bealth, the party being ordered to be 
w cA$E»^oF^** transported to a house in the town, upon caution 
uBBBATiov <' to be a prisoner there, and to return to prison upon 

OF OBBTOBB ^^ m t . i i • i <• i . • 

uvoBR hffi recovery. In the third of them, the magistrates 
te?*"**''"'^*^ Edinburgh appear to have been found liable for 
a debt, having released the debtor in txlrtmis^ who 
died out of goal. . 

In these cases there is nothing hostile to the ar- 
gument maintained by the Respondents ; besides^ 
the matter has since been regulated by the act of 
sederunt. 
Town of Bre- The Appellant fiMinded alaoupon the befere-men- 
of'SJi^!^" tioned case of the Toum of Brechin v. Town of 
Dundee^ which occasioned the making of the act of 
sederunt, particularly upon that part of the ease 
which nientioned, '^ that magistrates of burghs have 
<< only power to let prisoners come out of their ted- 
<^ booths under a guards in the extreme hazard of 
^^ their life by sickness.'* It is sufficient also upon 
this, to refer to the act of sederunt itself; when it 
rq^lates the mode of enlarging prisoners op a bill 
of health, it says nothing of the necessity of a 
gtmrd. 
StBir,B.4. The Appellant also founded upon a passage in 
tit.47.Sss. j^^j Staii^s Institute on this point, in which his 
Lordship says, that *^ the Lords, by act of sederant 
^^ I4ih June, 1761, prohibited the magistrates of 
<< Edinburgh to suffer prisoners to go out without 
^ particular warrant, or the magistrates of other 
" burghs not fer distant, except in the imminency of 
^^ death : and where such warrant is granted, the 
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magistrates ought to choose the place of the pri- June «?# 
soner's abode, that the same be secure, and guards 



" atteodiDg." The Appellant stated that this doc- uabhitt ov 
trine of Lord Stair's was the more worthy of atten- JJ^caw^of* 
tion, as his Lordship had been appointed President limratiom 
ofthe Court of Ses9ion recently before this act of undm^ct 
sederunt was made. ^^Ix^^"* 

It is not necessary to say any thing (^ the autho** 
rity which is due to the opinions of that most emi* 
nent person ; but in several particulars he does not 
state this act of sederunt accurately : it says nothing 
as to the *^ magistrates of Edinburgh, or the magis* 
^* trates of other burghs not far distant,** to whom, 
in his Lordship's view, the act of sederunt bad been 
confined ; nor does it say any thing of the *^ place 
^^ of the prisoner's abode being secure, and guards 
^* attending/' It is sufficient as to this to say, that 
universal practice has explained the act in this re-< 
spect. 

The Appellant also referred to a Return of Lord BaDcton,B. i. 
Bankton on tbi» subject. His Lordship, treating ^'^' ^^' ' ^^ * 
of a prisoner liberated on a bill of health, says : 
'' and if he is returned to prison on his convales- 
^^ cence, the magistrates are free ; but if be escape 
^^ they are liable for the debt, because they ought 
'' to have had a guard upon him to prevent his ea- 
7 cape : and this is settled by act of sederunt." It 
appears strange that the Appellant should have re- 
lied on this passage ; in the first part of it, it is 
clear that his Lordship considered tbat there was 
no escape if the person liberated was " returned to 
^* prison an his convalescence.** According to Lord 
Bankton's view, the magistrates in tki^ case " are 
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JaneS7> ^^ frtt^ It cannot be disputed that Wight was re 
V. ' '' 7 turned to prison even before his convalescence. With 
LIABILITY OP regard to the latter part of it, which mentions that 
nTcASM*™ " ^^ magistrates ought to have had a guard upon 
X.IBBEATIOV « him to prevent his escape," and that " this was 

OP DBBT0R8 .^ it. r i t. • i i • 

uvDBR ACT '^ settled by act of sederunt, it appears that his 
JJ^*^"^"^* Lordship had implicitly followed Lord Stair as to 

this : it has already been noticed that the act is si* 

lent as to this point of a guard. 

The Appellant also founded on a passage in Ers- 

kine, B. 4. tit. 3. § J 4. on thii subject, to which 

the Respondents also implicitly subscribe. 
FalbrtoQ and The Appellant also referred to a case of FuUarton 
Magistrates o(^^ Kennedy v. Magistrates of Ayr, where in 
Avr.Fac.CoU. a circumstantiate case (very indistinctly stated in the 

7th March^ . , . . i . #. 1 1- . * -• • 

1781. report) the magistrates had been found liable for the 

debt of a person liberated on a bill of health. It is 

impossible to discover upon what grounds that case 

was decided ; but it seems clear that there was onie 

good ground for decision against the magistrates, 

the not remanding the debtor to prison on his re- 

C&oery. The facts of the present case were very 

different. 

The Appellant also founded upon the cases of 
Gray v. the Magistrates of Dumfries^ 7\h Dec. 
1780; Pur die and Co. v. the Magistrates of Mont- 
rose, 2Qth June, 1786; Wilson v. Magistrates of 
Edinburgh, 8th July, 1788 ; and Shortbread v. Ma- 
gistrates of Annan^ 8th June 179O; but none of 
these have relation to the case of liberation on a, bill 
of health, but to ordinary cases of imprisonment. 
As such they can have no application here. 

The Appellant also founded upon certain cases 
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relating to liberation of debtors on account of ill Jonesr^iair. 
health, but of a clas» totally different from the pre- ^'"^^v'^*-^ 

__ _ #• ^f . « LIABILITY OP 

sent. These were the cases of Charles Stewart v. magistrates 
the Magistrates of Edinburgh, aoth Nov. ^799yZB^K^iZ 
and Macqueen v. the Magistrates of Dundee, in ^^ debtors 

, y IV mi 1 UKDER ACT 

1798 and 17999 (not reported). These cases rielateoF sederunt, 
to the question, , what degree of freedom the magis- ^^^^* 
trates of burghs can be compelled to allow to debtors 
liberated on account of ill health. It is obvious that 
this is a matter of extreme delicacy. In the first of 
these cases, the magistrates had sent a person li- 
berated for ill health to the house of the captain of 
the town^guard, where he had a private room ; in 
the other case Macqueen had been unable to obtain 
a cessio bonorum, and the magistrates of Dundee 
having reason to suspect that he meant to leave the 
country, though obliged to liberate him^ guarded 
him in a private house. . In neither case did the 
Court interfere to give explicit directions to the ma- 
gistrates. 

The Appellant also referred to the cases of Lind- 
say, 27th Nov. 1797 ; Donaldson, 6th Feb. 1798; 
and Mackenzie, 9th March, 1799, fo^ the purpose 
of showing what species of imprisonment will en- 
title a person to obtain a cessio bonorum. The Re- 
spondents do not find it necessary to enter into these 
cases; they have been well decided, and have no 
relation to the present case. 

The Appellant also urged, that the magistrates of 
Canongate themselves had put the same construc- 
tion on the act of sederunt that the Appellant con- 
tended for ; that they had assigned him a particular 
house to reside in ; and that the bond of caution 

VOL. V. I 
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juMe7^i8u*$tipiiIat(xl t^t be should rci«ide wkhin the bargl^ 
'*"~''»^'"— ^ and not go out of fche jurindictuui. These pointy 

MABZunr of, ^ ^ ■ . • . . 

KAoxsTiuTxs howcvi^, i^ldto to thc question what the naagistratei 

mwItmv ^^ entitled to require from the prisoner before oo- 

OVDSBTOB8 dertaklng the resppoeibiltty of his liberation on a 

OP aui«avNT,bill of health. But the question of their iiabi&ty 

107^* must be jud|^ of upon other and very di&rent 

groutids ; upon the meaning of the act of sederunt, 

the usage bad under it, and the authority of de- 

eided eases^ all which the Respondents consider to 

he clearly with them. 

Mr. Leach and Mr. Ahercrcmby (for the Appel- 
lant). The act was made in consequence of the case 
of the Town of Brechin v. the Town of Dumkcp 
1671 9 and waa declaratory of what the law was, 
and intended to explain more distinctly the magis- 
trates' duty^ without doing away that restraint which 
was a means of recoTering the debt The Judges 
however thought themselves bound by the two cases 
of Forbes and Fordyce* The decision in the case 
o{ Forbes was most extraordinary, for the Court 
appeared to have thought that the magistrates might 
give any liberty to the prisoner, preventing only his 
escape out of the kingdom : and this was what they 
considered as the meaning of the act» In the pre- 
sent case two of the Judges were for the defendants, 
on the ground of the act of sederunt, independeotly 
of the authority of the cases ; two of the Judges 
were for the pursuer, and one Judge (the President) 
was for the pursuer on the principle, but thought 
that as a Judge he was bound by the two cases. The 
President was astonished at the decision in the < 
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of Forbei^ afkl, among fai» able observations on that Jtttien, lair. 
case, asked why, if the magistrates had no more to ^ >^"~^ 

I « ■ .1 ^1 I.t ABILITY OP 

do tban to prevedt the pnaoner s eseape oat of the kaoistbate^ 
kingdom, they took bim^ bound to reside within the Zv&KATi^vf 
burgh ? If there were specialties in the case, the op debtors 

• UNDER ACT 

Jm^s bad not decidcfd npon them, but entirely on op sEDEEtJirr, 
the general prifnciple; The meaning of the act was ^^^^* 
clear, that tlie prisoner should reside wHhin the 
burgh ; and oti the evidence it WAS an undoubted 
iict that WighC had nev^n resided in the place ap- 
pointed for htm within the \MfgK They gave no 
answer to tfaal^ but that the non-residence might 
have taken place during the six weeks from the time 
of the interlodntor in the cesstOf and the time of 
the reclanmCioo by the Appellant. This was a sin- 
gular statement, because then the sureties were dis- 
charged ; and how came they to call upon him to 
render himself to prison, and he to do so? But 
there was no iieeessity to reason from this inferen<ie; 
fbrWigiftwa^ not entitled to his dischatrge under 
the interlocntor till extract of ^e decreet, which 
however never was extracted^ as it was opposed with 
success. It was trM that th^ Appetldnt's agent was 
asked wkethef he wished that Wight should return 
to prison j Mi he answered, no t but did that excuse 
the madner in wbieh Wight was at large out bf pri* 
son ? Ai^ to tbtf promise to git^ notlM, that was Ail- 
iiUed! by the protest } iMd as to the borrowing of 
th« eafption, the letters 6f caption werfe required in 
onlar to^ be staled in the action 1 and it wa« not tt^ 
efcssary that the magistrates should bavc» them for 
the purpose of brwghiig the plriso^n^ back agiivfr ft 
be waB bcMmd ood^r the dbligMion^ to i^tttfh wImi 

I a 
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Joiie27»i8ir. called upon. The true question was, whether it was 
' v-~^ the meaning of the act of sederunt that magistrates 

LIABILITY OP ° , , . . ° 

MAGISTRATES should bc dt Hbcrty entirely to release prisoners on 
obeII'^ion the ground of ill health. J'he law on this subject 
OP DEBTORS was the same before as it was after the act of sede- 
OF ssDEBusT, Tunt, but a laxity had taken place in practice, which 
^^^^' occasioned that act. The same laxity however 

seemed to have taken place lately, which appeared 
to be sanctioned by the case, of Forbes, a decision 
made in direct contradiction to the act {Lord 
Eldofif C. When the Court made an act of sede- 
runt, and then declared in these cases what the 
meaning of its own act was, was it for a gaoler to 
say, No, you don't mean that ?) That was a cir- 
cumstance which rendered it of great consequence 
to appeal this case. 

Sir S. Romilly and Mr. Simpson (for the Re- 
spondents). There were two views to be taken of 
this case : 1st, on the general principle ; 2d, on the 
specialties. The Court below had decided on the 
general question, not thinking it necessary to advert 
to the specialties. If the judgment of this house 
should turn on the general principle, the present 
case was most important, not only with respect to 
the liberty of the subject and the responsibility of 
magistrates, but with regard to the state of the 
general law of the land* It was for their Lordships 
to determine, whether, where a point of law was 
laid down in a long train of decisions, and acted 
upon for a long course of years, it was not to be 
considered as settled till that point came to be de- 
cided by the House of Lords, leaving it uncertain 
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what the law was in England as well as in Scotland. JaneST^isir. 
Fytche v. Bishop of London^ was the only case i" j,'J][^J2l^7^p 
which it had been said here that the law was unset- magibtbates 
tied till settled by the House of Lords. There was no [."BE^ai^ioH 
case but that, in which this House had acted on sucho*' dbbtoes 
a principle; and the decision had been received with of ssderumt,> 
great surprise by the whole profession, and consi-^^^^' 
dered as a solitary instance not likely to occur again. , 
{Lord Eldon, C. Lord Thurlow and Eyre, Ch. J. 
said they did not mean to contradict the decisions. 
The way in which they argued was, that there was 
ho such train of decisions.) It was certainly too strong 
to say, that the decision of the House proceeded 
on that principle. But here the case of Porbes 
had been decided more than twenty years ago ; and 
it had been acted ujjon uniformly till the year 1813, 
when it was questioned in this case. The Court too 
there decided upon its own act of sederunt. Then 
what their Lordships were called upon to say was, 
that the decisions of the Court below, interpreting 
their own act of sederunt, were of no authority till 
sanctioned by this House, which was to tell them 
the meaning of their ov^n act. The long acquies* 
cence in these decisions was equivalent to confirma- 
tion by this House ; and the decision in the case of 
Forbes went further than the present, for it did not 
appear that there a certificate on oalh was required, 
or that a house was appointed. They must argue 
that, if the prisoner was out of the jurisdiction one 
yard (that is, out of the precincts of the town, 
for the act did not there mention the word burgh, 
and town had no clear meaning, and was not a 
twmen juris in Scotland), the magistrates were 
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Juo«$7,tsi7.Iiabli»for the debt. Attepding tbw to the terms 
^— *>^"~^ of the »ct, they had tp cpMider what Ae BituatioQ 
XA0IST4ATW of the megittrates would be, if their oopstrMCtioD 
uBiw^o^ were to prevail* By the act, the magiitrates were 
ov PESTons bound to enlarge the prisoner upon evidence that 
ov MDE&yNT^his life would be endangered by confinement And 
^671- it signified nothing that the sickness was produced 

by the intemperance of the prisoner himself, if, in 
fact, his life was if) imminent danger. Besides, 
there was no evideooe that the magistrates were in 
any way apprized of his being out of the burgh. 
It would be a most extraordinary law which would 
compel the magistrates to s^t the prisoner at liberty, 
and then to be answerable for his escape. The act 
was of a penal nature, and ought to be construed 
strictly. The magistrates were not to permit the 
prisoner *' to go out of prison, except in case of 
**' the party's sickness and extreme danger of life, 
^* &c. and that in ^ that case the magistrates allow 
'^ the party only liberty to reside in some house 
'^ within the town.** How oould it he said that in 
this case the magistrates allowed him any other 
liberty ? They did not allow it A man did not 
allow what he had no notice of; and the* magis- 
trates had no notice of the debtor*s non-compliance 
with the conditions till two days before the com^ 
m'encement of the action. All that the act required 
was mentioned in the bond. They did not contend 
for a guard ; and Bankton said, that if the debtor 
returned to prison the magistrates were free, and 
here he did return. The Judges in the case of 
Forbes took the precaution to get answers from the 
magistrates of different burghs, as to what had beeo 
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dtoe onifer the net; and Hie amwenf were thatJonear^isir. 
they bad not beeii> in the habit of employing any ^— v— ^ 
guard, or makittg any inquiry, whether the debtor magistrates 
complied with the conditions. It must therefore '^^//^'*^^^ 
be the bnmieM of the creditor to observe hiniy and or debtors 
to give ncytice to the magistrates that he did not ov sedebuht, 
comply with the conditions of his release, and had ^^^^' 
forfeited his title to the indulgence. The case of For- 
dyee followed, in which it was proved that the debtor 
was thirty-three utiles from prison. The law there* 
fore on the general principle had been settled, and 
it was no longer open to this House to question it 
But secondly, though the opiirion of the House 
should be against the Respondents on that point, 
yet the Appellant was precluded by his own acta 
from succeeding in bis action. The debtor was at 
lai^ on the 19th of January ; and then the Appel- 
lanlfs agent, when asked whether he wished that 
Wight should be returned to prison, desired that 
nothing might be done till he gave notice, and pro- 
mised that he would take no step without giving 
previous notice to the magistrates. All compliEiint 
was thus waived until notice ; and immediately upon 
notice by the protest, Wight waa called upon, and 
did surrender himself; and the gaoler refused to 
take him, as the Appellant had taken away the ori- 
ginal caption, which by the law of Scotland it was 
necessary for him to have as his autborily for keep- 
ing the debtor in custody. 

Acts of sederunt were now with gpreat propriety 
limited to matters of judicial form, and any altera- 
tion in the law roust be mwie in another manner. 
All that the creditor could require was that the 



1671. 
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Jiuie97yi8i7.debtor should be Gon6nedon his coavalescence, and 
"^■^^v^^^ that during his release he should reside near enough 

LIABILITY OP 11. 1 , • «• 1 1. 

MAoitTRATEs to DC subject to the observation of the creditor. 
LWE^AwoN ^^^ ^"^^ ^^^ caution were the security of the ma- 
OF DEBTORS gistratcs, with which the creditor had nothing to 

VMDEK ACT , __, . _ , •*. i i a ii ■ 

OF sEOBBUNTy do. They might relax if they chose. All the cre- 
ditor could require was that the debtor should be 
imprisoned on convalescence. By the act, the resi- 
dence must be limited to the town, which was a 
loose word, as town was not a namen Juris in Scot- 
land. It was not the meaning that the debtor should 
not breathe the air of the country. If at any time 
of the day he was within the liftiits, the word reside 
was complied with. The sole criterion of escape was, 
the debtor's not returning on convalescence ; and in 
no case were the magistrates liable if he did return 
on convalescence ; the essential point was the sick- 
' ness, and, in the cases cited on the other side, that 
circumstance was wanting. The precedents, since 
the time the act was made, were decidedly in favour 
of the Respondents. The evidence amounted only 
to this, that Wight was, during the period of his 
release on account of ill health, in some places out of 
the burgh, particularly in Surgeons' Square, which 
was however within the jurisdiction of the magistrates 
of Edinburgh, the superiors of the Canongate. 

Mr. Leach (in reply). Their Lordships were called 
upon to give a general construction to the act, but 
were not called upon to reverse a train of decisions. 
There was only one case to be reversed ; and that 
was one where the Court, instead of looking at the 
act, sent to the gaolers to ascertain the practice. 



ON APPEALS AND WRITS OF ERROR. ]2i 

The act said there diust he a certificate on oath; jtiDei{7,i8i7. 
that case -decided that the magistrates might dis- ^"^ "v^— ' 
charge without oath. The act said that the debtor xAoimAm 
must reside in a house within the bureh ; that case'''^^*'"^' 

. . LIBBRATIOir ' 

decided that the magistrates might permit him to go of dbbtobs 
any where. The object of the act was to remedy opsbdbbukt, 
the mischief of too much jndulgence. The magis- ^^^^* 
trates were restrained from suffering persons in their 
custody to go out of prison except only in case of 
sickness and extreme danger of life: and if they 
granted this indulgence except with the conditions 
prescribed by the act, they were to pay the debt 
This was the true principle ; it was not an obligation 
upon, but a permission to the magistrates to gtant 
this indulgence upon certain conditions ; and what 
were the conditions } The magistrates were *^ to al- 
'* low the party only liberty to reside in some house 
^* within the town during the continuance of his 
'< sickness, they being always answenkble that the 
^ party escape not** But now it was said that the 
magistrates might allow the party to go wherever 
he pleased within the kingdom. Where was the 
hardship that the magistrates should pay the debt, 
in case the party did not comply with the condi* 
tions r They might appoint a guard at the prisoner's 
expense, or take proper security, which they did in 
this instance. Even their own interlocutor showed . 
that the debtor ought to be confined to a particular 
house within the burgh, and that if he was out of 
the bui^h it was an escape. They did assign him 
a particular house within the burgh, but their 
keeper did not confine him there. He never was 
there. It was all mere mummery. It was impos- 
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J«M17»I817; siUt to look •£ the act without betag cotiYineed that 
^ — v^-^ this one jodgment in 1798 was in dtract conttadie- 
MAoiBTftATift tioii to it. {Lor^ Eidon, C. Does it appear what 
uiSi^ the laar of Scotland is on tbts subject, where there is 
OF suTOM a recapture before action brought }) Itie aetion edoBk 
OP mumiT, °>^i^^ *^^ ^^ pratoston the 10th May, ISOQ, 
^.^^^* and the debtor was not then in prison. They said 

indeed that they eonld not then imprisoD htos^ as the 
Appellant had taken the caption frem theok Btrt 
there was nothing in the etgeetioa 1 for the debtor 
was taken bound to teUim wfaeii reqeired ; and at 
any rate the ciq>tion) though in the bends of the 
Appellant, might be conridered for this purpose as 
in the hands of the gaoler^ audi ought have been 
actually in his possession if necessary. The debtor 
was never called upon to return till after the protest 
had commenoed the action. With respeet to the spe- 
cialties they were not eonsidensd in the Court below 
aa afleeting the ease. The debtor bad been at large 
ten days before the interkxMtor in the cessm, and 
the esc^ipehad been perfccted befoite that judgment. 
But at any ralb a debfor wss not entitled to his dis- 
charge under it till the decitet was extmoted, and 
90 it bad beendecilded» Then A^ said that, after 
the 19tb Januai^y he was out by the Appellant's 
permission. But where was the permission ? The 
agent asked for a copy of the bond and caution^ and 
found that the debtor was bound not to* leave the ju- 
risdiction^ That being the casci the agent said he 
did not wish that Wight, should be returned to pri»- 
son, and prdmised to take no step without notice. 
That proceeded on the suppositieo that the coiidi«- 
tions were to be eonplied with^ Mid did not die- 
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cbai^ the fQiigisU-»ta»from the performance of their JuMsr^isir. 
daty under the ^ct of sederuou 



V 

LIABILITY O^ 
WAOISTBATES 



lar4 Eldon, (C) Thi> i« an appeal in which it isl^^^,^,; 
contended thai tho magUtrates of Canongate are an-^ d^tobs 
sw^rable to the Appellant for a debt due to htm from^s^i^uirT, 
a perM^n of the name of Wight^ in consequence of ^^^^• 
their having allowed Wight to escape out of their jILilsrriwr. 
custody. I do not mean to state the ctrcurostaiices 
of the case at length ; bat the Court below thought 
that under the aot of sederunt^ 1671, the Respon- 
dents were not liable ; and yet I should have some- 
difficulty .upon that point, if the construction of the 
act had not been in some measure settled by prior 
decisions. 

It appears that, before the act of sederunt was 
made,, magistrates were, by law, bound to great dili* 
gence in the confinement of prisoners; but by the 
humanity of some, and the negligence of others;, 
the practice became a good deal relaxed;* and in 
consequence of that circumstance this act of sede- 
runt was made* 

'* The Lords considering, that albeit by the lawActof sede- 
<< magistrates of burghs are obliged to detain in aure^i, ^^ ^^ 
^^ ward and firmance persons incarcerate in their 
^^ tolbooths for debt ; yet hitherto they have been 
«< in use to indulge prisoners to go abroad upon se- 
^ vera! occasions, and it being expedient that in 
*^ time coming the foretaid liberty takea by magis- 
*^ tratea of burghs should be restrained, and the law 
'^ duly observed^ therefore the said Lords do declare, 
** that hereafter it shall not be lawful to the magis* 
'* tratea of bufgha upon ai^ o cc aai o ft whatsomever. 
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June 27, 1817." without a Warrant from his Majesty's Privy Coun- 

"^ v~^ « cil, or the Lords of Session, to pertnit any per- 

macTistrTtes " 8on incarcerate in their tolbooth for debt, to go 

iM CASKS OF « Qyj ^f prison, except only in the case of the 

OF DEBT0B8 ' <« party's sickness and extreme danger of hfe ; the 

OF m;dbiiuvt,^' same being always attested upon oath under the 

1671. . M hand of a physician, chirui^eon, apothecary, or 

<< minister of the gospel in the place ; " the persons 

holding these characters being therefore made judges 

of the fiict ;) ^ which testificates shall be recorded in 

<< the town court books. And in that case, that the 

' ^ magistrates allow the party only liberty to reside 

'^ in some house within the town, during the con^ 

'< tinuance of his sickness ; they being always an- 

<< swerable that the party escape not, and upon his 

'* recovery return to prison. And the Lords declare 

** that any magistrates of bui^hs who shall oontra- 

** vene the premises, shall be liable in payment of 

♦* the debt for which the rebel was incarcerate.** 

Your Lordships perceive, therefore, that, upon 
such an attestation of sickness and extreme danger 
of life, the magistrates are to allow the prisoner 
liberty to reside in some house within the town, 
during the continuance of sickness, they being 
answerable that he escape not 

Wight had been incarcerated in the Canongate 
gaol, and, in consequence of- the certificate upon 
oath of a physician, that his life was in imminent 
danger, had been liberated on the security of him- 
self and two sureties,^ that Wight, during his tem- 
porary releasement for the recovery of his health, 
would restrict and conform himself agreeably to the. 
t^raiji and conditions of the said act of sederunt. 
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by residing in some house within the burgh^ andJnneSTyisi?. 
would on no account go beyond the jurisdiction of ^"•"^v"*-^ 

1_ J 1 1 1 1 ' 1 "ABILITY OF 

the same, and that he would return as soon as he MAoisTaATEs 
recovered his healthy or when . required : and the J^^^j^^'^^J, 
Appellant insists that the magistrates, in their pro-oFOBBTou 
ceedings with respect to Wight, contravened thcoFSBDiBuvT, 
provisions of the act of sederunt. ^^^^• 

Setting aside the specialties of the case, it ap- 
pears that Wight wasr liberated, and remained out 
of custody for about nine months ; and that during 
that period he had been spending his time some- 
times in taverns, at other times in the gaol, and had 
been sometimes seen out of the jurisdiction of the 
burgh. Now, whatever opinion might have been 
entertained as to the proper construction of this 
act if the point had come before us twenty-two or 
twenty-three years ago; yet now, whcfn the con-xiie oonstrao- 
struction to be put upon it has been settled, by the^<^"*<^^^ 
Court which made the act, in two previous decisions, the cases of 
and has been acquiesced in since 179S, it is rather f^ji^^^ 
too much to say that the judgment in this case 
ought to be reversed upon that ground* Vour Lord- 
ships will observe that this is not an act of parlia- 
ment, but an 9ct of sederunt, an act of the Court 
itself; and, in 17^3, two cases, depending on the 
construction of this act, came before th^ Court, 
Forbes v. Magistrates of Canongate^ and Fordyce 
V. Magistrates of Aberdeen. And there the per* 
sons liberated paid as little attention to the bbliga- 
tions of their bonds as Wight is alleged to have 
done here ; and yet, in these cases, the Court, con- 
struing its own act, held that the magistrates were 
not liable ; and when the magistrates have been so 
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JmmitTpiByrAmtrwibci hy tile Court tmm ti y '^sm^ or tiMtity'^thtcfe 

^^ ^ ' years otfo, and haw acted on theie iditruclioM awf 

umwnMWB smcey It teema to lie too miicb now to depart from 

Z^!^ that prbeiple; Upon that ground^ therelbns and 

OF nunoM alao upon the apectal eifcamitflm»« of the case, in* 

or wMnrv^ dependent of the general prineipl^ ft appears to me 

nHh h ^^^^ ^^^ judgment in- this cose oogbt to be affirmed* 

general With respect to this apacial circMmataoeea, the 

^"^J^I^^AppeUMit knew thai Wight iw out of piiion 9 be 

eireain- aHowed bin to obtain his cessh brnnrum wkhoet 

jndgmeiit to oppmtioD;* he bimaalf toek •frayaod kept the 

Im effirnMd. letnefs of esptioo for aoiiia tmie: md one strong fteC 

is^ dmt. wbe& tbe Appellant, \ff hie aolieitepr, Mr. 

B^haniei Gran^ applied for » topf of the beod of 

cBUtioD granted by Wight andl \M aure*iet to the 

Magtatrates of Canongate npdn hia enlargement 

under the act of sederunt, and when the keepev of 

the prison reoorda deaired Mr^ Gmat to say ^ whe- 

*^ tber he wished Mr. W%bt to be retoimed te 

^^ prisony'* Mr. Grant in reply ^ expiwaty deaired 

^ that nothing might be done till be gave notiee» 

^ and declared tkat he on^ tbe other hand woeM 

^^ take 00 step witbeutgifviigpreviena notiee to^ the 

** magistrates*'* And yet it appears tbat^be Miaed 

this action before he gave tbe magistrates notice^ (init 

he wished that Wight should be na-incaroerated. 

Bnt on the general princifrfe it it impossible tb 
pkMsr die aaegiainites of bmgbs m tbts eiat^ that 

* Maaniag» tfast no obj/sctisnto the ee9no was laade till aft^r 
Wight had been found entitled to it by interlocutor of 24th 
December, 1808. lliat interlocutor was afterwards reclaimed 
against, atid Aeeenio was ultiamtelyrefiued both by the Court 
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dicy 9koM be liable for an eteepe Mien acting in Janesr^iair. 
conformity to the construction which the Court put "" 



LIABILITY OF 



upon ita own act ; and if any alteration ia the mode maoiotsatbs 
of proceeding in cases of this nature ia necessary, ",^"^ 
it is more fitting that it should be made by act of of dzbtobs 
parliament operating in Ititove, than to say that orraBBBtrvr, 
those who were acting on the law as laid down^^^^* 
twenty- two or twenty-thiiee years ago by the Court 
of Scssioii witbovt qvestion till this tim^a, should 
be held liable for the debt as in case of an e,8cape. 
It appean to. me therefore that upon both grounds 
the judgment ought to be affirmed^ 

Judgment affirmed. 



SCOTLAND. 

AFPAAI. nOM TMZ COURT Or aBSSION. 

Macdowaju {hxiiiKmy^Appdkatt, 
BucKAN {ioixny-^Rupmidattt^ 

JimeSy 

A psBsov eaiployed as a Mitlemaa's geaeral law agmt in U2*Jj 
purchasing lands, making payments, in conveyancing p^ctob wot 
and expeoW titles, receives, in behalf of his employer, x.xablb, 
therenCB of a small decached ppaperty let to wSmor vm^^^tm 
tenants, without any written commission as 6ctor, and cibcvicstax- 
under circumstances which showed that it was not eac* cisofthis 
pected that he stiould compel payment of the rents by ^^^'^J^j 
dteimate diIis|enoe^ as in the ease of a coantrv fiietoi> ,y ait mbo- 
tbougb he oiarg^ £M:tor*s feea: A considfirabLe arrear lbct tx> bv- 
of rent having accrued due, and several of the tenants voacs pat- 
kaviiw become insolvent, tie son of the orhinal ens- *''*^ '^ ^^ 

^^ ^ ^ TI1I4TB 'DIU- 

OBVCB. 
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June 8, plover calls upcm the i^^ent for pavm^t of the amount 

of the rents lost during the time of' 



Juljr S, 1817. of the rents lost during the time of his management by 
^— v-— ' such insolvency; as he might have compeUed payment 
F4CT0B voT by iscarceraticMi, sequestration, and a roup of meets, 
LiAALB»- i3u( neglected to do so. Held by the House of Lords, 

OMUM *" affirming^ a decision of the Court of Session, that, under 
STAKCE8 or ' ^^ particular circumstances of the case, the agent was 
THIS CASK, Foa uot liable fi>r the rents so lost 

BENTS LOST But thc agent having been called upon by his employer 
L^ " «r*^ ^'^^ * general account, and not havmg kept his accounts 
F^B PAT^' '° ^^^ ^ ^^^ ^^ ^^^ could be readily produced, and 
MBiiT BY UL- ^^ dday having been the immediate cause of bringing 
TiMATB DILI- au Bction for an account^ though the sum justly due was 
OEVCB. less than the sum claimed, ana the decision bdow in fa- 

vour of the agent was affirmed abov^ it was so affirmed 
without costs. ' 



John MACDOWAL, of Logan, in 1773, be- 

came proprietor of about 1 10 acres of land, called 

Mr. J. Mao- Bankton, in East Lothian. At that period these 

dowal lute • 

Bankton to l&nds were occupied partly by old servants of Lord 
Bankton^ from whom Mr Macdowal had the pro- 
perty, who were considered as kindly tenants ; and 
the remainder was let by Mr. Macdowal in small 
patches to labouring people^ who earned their sub- 
sistence chiefly as carriers of the produce of the 
neighbouring potteries, salt-works, &c. to Edin- 
burgh. 

The Respondent, Mr. Buchan, was nearly related 
to Mr. John Macdowal , and was, for many years, 
employed by him as a conveyancer and cashier, in 
paying claims against him, in lending his money, 
in making purchases of land for him, and in ex* 
peding titles to his diflferent estates. The general 
employment of the Respondent was of a more im- 
portant nature tban that of a^x>untry factor, an4 it 
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did not appear that he would have accepted of the Jane 2, 
factorship of Bankton, with the obligation to enforce . ^ * \ 
payment of the rents from the small tenants by the factor hot 
ase of ultimate diligence. But Bankton being at ^vd\"Vhb 
no great distance from Edinburgh, the tenaints <^^^<^^m- 

8TAVCBS OF 

were directed to pay their rents to the Respondent; this ca8b,fos 
and he continued for several years to uplift such of *'"g^J^* 
the rents as could be obtained without a strict admi- I'B<^t to bk- 
nistration, which Mr. John Macdowaldid not insist mbnt bt ul« 
upon. The Respondent had no written commission 1^^*"^ '^'"' 
as factor, and the property was managed chiefly by Mr. fiochan, 
Mr. Cadell, a friend of Mr. John Macdowal, who|*'««^»«'f». 

' law agent of 

resided in the neighbourhood. The Respondent, Mr. johp 
however, charged factor's fees. upfiibthe ' 

From the description of tenants who occupied J*°^®f^"*^- 
Bankton, and the lenient administration adopted in beiog bound 
regard to them, th6 rents were not regularly paid ; miniJI^tion*!' 
but the Respondent did not execute ultimate diligence 
against them by incarceration, sequestration, and a 
roup of effects ; and when he settled accounts with Settled ae< 
Mr. John Macdowal, in 17B1, the arrear of rents ^mtinar-^* 
for Bankton amounted to 266/. The same system '^''' 
of management was however persisted in by Mr. 
John Macdowal till 1785, when he determined to 
adopt a plan of strict administration with respect 
to this property, and granted a written commission 
or factory to Mr. Adam Bell, writer in Eklinburgh, 1786. An- 

^ , ^ other factor 

for that purpose. appointed for 

It appeared from some correspondence between *'**'**^°' 
Mr. John Macdowal and Mr. Buchan, that the 
former imputed some blame to the latter for his loss 
of his Bankton rents, but that he at the same time 
considered these arrears, which it became impossible 
to recover, as lost to himself^ and not as money 

VOL. V. K 
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June 9, which t^ Respondent wa« bound to make eood. 
^ i The Respondent^ for some time subsequent to 1785, 

FAcnroRMOT continued to act as the agent of Mr. Macdowal ie 
DNMR%HB ^'* general and more important concerns. Son>e 
ciRcuM- years afterwards, Mr. John Macdowal called upon 

8TAKCBS OF 

TsiflCAS£,FOB the Respondent for a general settlement of acQoua4a. 
by"w m" It ai^ared that the RespoiKJent bad not kept bis 
LBCT TO EN. acoounts in such a W'ay that they could be imme- 
MBHT BY UL- diatcly prepared ; and a considerable delay having 
VJttZ^ '^*'''' taken place, Mr. John Macdowa^l, in 1794, raised 
Mr. J.Mao- an action against the Respondent calling upon 
uTOn^]^.^* him to account " for the sums put into his hands 
Bachanfora " and intromittcd with by him." 
meato/^ The account was at length produced, and the ad- 
i7Q4^A t' mitted balance paid, after which the process fell asleep, 
for an ao- In 1799^ Mr. John Macdowal died ; and his son, the 
^ountpro- Appellant^ having intimated an intention to waken 
I^th of^^' the action, the Respondent consented that itahould be 
J. Macdowal,. ooosidered as wakened. Objections were then given 
hi8 8on,the^ in, and the accountsjNad objections were referred to 
Appellant, ^n accountant, who made a report, to which no ob- 

whoobjects . . at. i • i 

totheao- jection was made for two years by either party. 
•oronntMd*' The Appellant then again wakened the process, 
objections re- and gave in objections to the Report, the chief of 
countant. Re- whtch was, that the Respondent had not been 
to by^'SSS <*arged with such of the rents of. Bankton as bad 
lant, because been lost, during the time of his management of 
wM^^c?arg- the Bankton property, by the insolvency of the 
of ^^nktwr** toP^^tSp The ground of this objection was, that the 
lostbyinsol- Respondent, having been factor on the property, 
tenanti. ^ had neglected to use the proper means to compel 

^^^t^on^^that P*y"*®"^ ^ **^® ^^^^^' "^^^ answer wa^ that the 
Respondent Respondent was fiictor only, in the sensie of agent, 
e power ^^ receivev, and not in the senac of adminiatrator ; 
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that it was clear from all the circumstances of the June 2» 
case that the Appellant's father never intended, v ^ ^ ^ 
during the time of the Respondent's management, factor vdt 
that the tenants who occupied Bankton should be u»db^r%bb 
subject to a strict administration, and was well «^i'^c''»«- 

r f 1 o I Ti 1 » 8TANCIW OP 

aware, from the general nature of the Respondent sthmcasb^por 
biisiness, that he never would have undertaken the^^^^^^ 
management on such terms; also, that the stim-''BCT'roRN- 

11 1 /• n 1 1 J FORCE PAY- 

mons called for an account of such sums only as tneMBitr by trt- 
Respondent had received. The following authori-"^^^^" ***"" 
ties were quoted with respect to the duties of factors, to iia?e en- 
Mr. Erskine says, " In improper mandates, when Jj^^^ J^J" 
'^ salaries are either expressly given or presumed neglected to 
'' from circumstances, the mandatory, conformably a^er/ that Re- 
*^ to the general rule of the Romaa law, P^^^'^'g^toJon'rS 
'* culpam levern, is obliged to act with the diligence sense of agent 
" and discretion which a man of prudence uses inanJ^^M^ad- 
" his own affairs: — Macbridge, Januat y ) , 1 680 ; gj"|**?*?.'"- 
'* Gibson, July 18, 1710:>— and consequently if,3.s^ct.37. 
** through any neglect in the execution of his com» 
*' mission, a damage shall arise, be is liable to make 
'^ it up to his employer, or other person, who sufiers . 
" by it. New Coll. II. 2. — This is the case of 
'* factors^ whether granted by the Court of Session 
<< on sequestrated estates, or by private persons with 
^< salaries annexed to them*** 

*^ A factor must either do diligence, or acquaintOietTol. ii. 
" his constituent with his reasons for not doing it ;^oJ«Dili- 
'' and in a case where a factor gave such notice, andg^ce- 
'^ his constituent gave no orders for diligence, but 
'^ left it to his discretion, the Lords found that the 
*^ factor could not be held negligent in the event of 
** the debtor's insolvency ^-riUlk. Febroaiy S^ I740i 
" Mac Caul contra FareHa^ 

k2 
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June 2, " A merchant whose estate consisted of accounts 

Julyg ^i8i7. . cc ^„j y^^^ j^j^^ ^^ ^j^^ ^^^1^^ ^f ^0,000/,, having 

FACTOR HOT " left Balbedy tutor-testamentary, the Liords found 
unm"thb "this defence relevant to purge the tutor's negli- 
cxRcuM- « gence to pursue all the debtors in the account- 
THiscA8B,F0R ^ books, viz. that he had employed the defunct's 
by^iVm^ " nephew, who had been his apprentice, to draw 
LBCTTo BIT- «* out d Hst of such of the debts as he thought were 
MBHT BY DL- " ^'csting, which list was acquiesced in by the relict, 
TiMATB DILI. «. ^^q Jjj^j ^ ^hsLTc of thc frec war ; and that he had 
Harcane. '^ pursued on the said list, and that many of the 
*' persons inserted therein as debtors had assoilzied 
'^ themselves by their oaths, which was the only 
*^ means of probation then competent, whereby the 
'^ pupil saved much unnecessary expense that would 
*^ have been laid out in pursuing more of the debtors, 
" whom there was no probability to overtake : — 
" Pirias and Garpin against Balbedy ^ Feb. l682, 
June26> The Court, by interlocutor, 26th June, 1812, re- 

meift below' Polled the objections to the Report, and, upon re- 
fer llnpond- clamation, adhered to that interlocutor. From that 

cot, Buchan. , ' 

judgment Mr. Macdowal appealed. 

The case was heard in the House of Lords on the 
2d June, 1817. Sir S. Romilly^iwA Mr. Brougham 
for Appellant ; Mr. Leach and Mr. Adam for 
Respondent 

Judgment. Lord Eldon C. (after stating the case). The 

July 2, 1817. itgnjjg are many in number, which rendered it 
necessary to take some time to examine them with 
attention. I have done so, and it is my humble 
advice that the judgment should be affirmed ; for, 
under the particular circumstances of the present case, 
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I think Buchan is not answerable as be would bave June2, 
been if he bad been acting strictly in the character vILaI^' 
of factor, and had not on the contrary been acting factor vot 
on principles which displaced the obligation, that uTOBiTraB 
would attach upon him by the general principles gf circum- 

Wi* I I ^ STAVCES OF 

as applicable to factors. tkiscasb,fo& 

But it was insisted also that the iudgment should ^liyZ^2. 

be affirmed with costs. I cannot, however, concur ^^ect to rh- 

in that ; for though the just demands against Buchan ment by uL- 

wcre less than the claims insisted upon by the other '^^**^'^^ ^^^^" 

. . GENCB. 

party, yet from the relation in which he stood with Buchan not 
respect to the father, he ought to have kept accurate ?^'*°8 «trictly 

^ , , , 1.1. >n character 

accounts aliyays ready to be produced; and the of factor, and 
contest has, in some measure, arisen from his failure ^yQl^ni^f*^ 
in that duty. I propose threfore that the judgment***®^^- 
be affirmed, but without costs. 

Jiidgnient affirmed accordingly. Judgment af:- 

finned. 



ENGLAND. 
IN ERROR FROM THE EXCHE&UER CHAMBER. 

DoRAN — Plaintiff in error. 

O'Reilly and others — Defendants ih error. 

Debt in K. B. and demand made in lawful money of Great March 7, 
Britain, founded upon a judgment of the supreme Court I817. 
of Jamaica obtabed in an action of assumpsit in that 



Court for so much Jamaica currency^ — ^the declara- »"»<>»•— 
tion in K. B. stating that this amounted to so much ">kbt.— fo- 
in British money. Final judgment by default against m^J^-1^r,x 
the Defendant, and error brought in the Ex. Ch. ; of inquiry. 
and there, the errors not being argued, judgment —costs. 
afiifmed, and thereupon error in £k>mi'rroc. • Held that 
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March 7» the demand bring made in lawful money of Ofeat Bri- 

y*y* lain, and the Defendant below haTingsofiered judgment 

^^— V— ^ to go against him by detault, he had himself assessed the 
xsKOR.-^ amount and diat there was no occasion to send the mat* 

SwiTJ^a. ter to a iury by writ of incjuiiy . 

MBHT.— WRIT ^^^^ ^ "^fi declaration for ihterest upon the forbearance of 
OP ivQuiar. money on request : This is well laid, a promise to pay 
^cosTs. interest being implied. 

Where errors areaigued in Dom. Proc without having 
been argued below, and judgment is affirmed, though the 
alleged errors may be well worthy of consideration, the 
House Will make tne plaintiff in error pay the costs of the 
proceediii|R there, as if the case had not been argued at 
all in that House. 



Acttonofdebt J[ jllg was an action in debt commenced by the 
a foreignji^ Defendants in error in the Court of King's Bench 
inenia«aiiiedj„ 1815, to recover from the Plaintiff in error the 
sum of 4934/. M J. of sterling British money, due 
to them upon and by virtue of a certain judgment 
obtained by them against the Plaintiff in error in 
the supreme Court of Judicature in and for the 
Island of Jamaica, before the chief Judge and his 
associates Judges of tbat Court, in a suit for non- 
performance of certain promises and undertakings 
made by the said Plaintiff in error to the Defend- 
ants itt error. The first and second counts in the 
declaration in the action in K. B. at Westminster, 
founding on the foreign judgment, were as follows : 
Declaration. "London (to wit). Thomas O'Reilly, George 
" Young, William Gordon, John Murphy, and 
" James Farrell, who have survived James Wester- 
*^ man May, their late partner now deceased, com- 
" plain of William Doran, who hath survived Da- 
•* niel Robinson now deceased, being in the custody 
" of the marshal of the Marshalsea of our Lord 
^' the now King, before the King faimielf, of a plea 
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^ that he the taid William Doran tender to them Mareh 7, 

" the Mid Thomas, George, William Gordon, John, ^^'^' ^ ^ 

** and James Farrel), the sum of fifty-four thousand brror.^ 

" pounds of lawful money of Great Britain, which rJ|3h1^do- 

•• he the said William Doran owes to, and unjustly MfcHT.—wRrT 

*^ detains from them. For that whereas the ^id —costs. 

•* Thomas, George, William Gordon, John, James jT'^f ^®?°J ^» 

" Farrell, and James Westerman, heretofore and in ment. ^" *" 

" the life-time of the said James Westerman, to wit, 

'^ the first Monday in October, in the fifty-first year 

^^ of the reign of our sovereign Lord the now King, 

** and in the year of our Lord one thousand eight 

'^ hundred and eleven, in a certain court of our said , 

*^ Lord the King, called a supreme Court of Judi- 

*' cature, held for our said sovereign Lord the King, 

** at ' the town of Saint Ja^ de la Vega, in the 

" county of Middlesex in and for the island of Ja- 

'^ maica, and within the jurisdiction of the said 

*^ Court, to wit, at London, in the parish of Saint 

" Mary-le-Bow, in the ward of Cheap, on the day 

*• and year aforesaid, -before the Honourable John 

** Lewis, Esquire, Chief Judge of the said Court, 

** and his associates, then sitting Judges of the same 

'* Court, in a certain action in the said Court 

** brought by the said Thomas, George, William 

*' Gordon, John, James Farrell, and James Wes- 

*^ terman, against the said William Doran, and the 

!' said Daniel Robinson, for the non-performance of 

^* certain promises and undertakings by the said 

*' WilliaAi Doran and Daniel, before that time made 

" to the said Thomas, George, William Gordon, 

" John, James Farrell, and James. Westerman, by 

** the consideration and judgment of the same Court 

** recovered against the said William Doran and the 
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March 7» ^^ said Daniel^ the sum of five thousand six huudred, 

I8l7t 

. ' J *^ and seventy-five pounds two shillings and six 
ERROR— ^' pence current money of Jamaica aforesaid, which 
•.flrrlt"^ ** in and by the said Court was then and there ad- 

RBI6N JUOO* ^ * 

MBKT.— WRIT " judged to the said Thomas, George, William Gror- 
— cosTs.'*^' *' don, John, James Farrell, and James Westerman, 
^^ for their damages which they had sustained in 
** that behalf, and. also five pounds seven shillings of 
^^ like current money for their co/sts and charges by 
*^ them abo^t their suit in that behalf expended to 
** the said Thomas, George, William Gordon, Jphn, 
'' James Farrell, and James Westerman, by the 
*' Court there of their own assent adjudged ; 
'* whereof the said William Doran and Daniel were 
** convicted, which said judgment still remains in 
*^ the said Court in full force, not in any way re- 
«^ yersed, annulled, paid ofi^, or satisfied^ to wit, at 
^* London aforesaid, in the parish and ward aforesaid. 
" And the said Thomas, George, William Gordon, 
'^ John, and James Farrell, in fact say that neither 
'* the said Thomas, George, William Gordon,. John, 
^^ James Farrell, and James Westerman, or either 
" of them, in the life-time of the said James Wes- 
^^ terman, or the said Thomas, George, William 
". Gordon, . John, and James Farrell, or either of 
^^ them, since the decease of the said James Wes- 
*' terman, have as yet obtained any execution or sa* 
^^ tisfaction of and upon the said judgment so re^ 
'* Covered as aforesaid ; and that the said damages, 
<< costs.and charges so recovered as aforesaid, amount 
** in the whole to a large sum of money, to wit« to 
*' the sum of fivQ thousand pounds of lawful money 
^^ of Great Britain, to wit, at London aforesaid^ iu 
<( the. parish and ward aforesaid. Whereby and by 
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'^ reason of the 8sud last mentioned sum oF .money Mareh ?> 

, . ' . 1817. 

.*' still being and remaining wholly unpaid, an . ac- . ' ^ j 

'* tion bath accrued to the said Thomas, George, error.— 

** William Gordon, John, and James Farrell, to REfJi"iuDo- 

" demand and have of and from the said William ment.- writ 

_^ . _ _ . _ r « 1 °* INQUIRY. 

" Doran the said last mentioned sum of five thou — costs* 

*' sand pounds, parcel of the said sum above de- 

** manded. And whereas also the said Thomas, Second count 

*• George, William Gordon, John, James Farrell, ^^dgiJJ'Jn" 

'^and James ^esterman, heretofore and in the 

'* life-time of the said James Westermaii, to wit, 

*' on the said first Monday in October, in the said 

'* fifty-first year of the reign of our said sovereign 

*^ Lord the now King,, and in the said year of our 

** Lord one thousand eight hundred and eleven, in 

"a certain Court of our said Lord the King, 

<^ called a supreme Court of Judicature, held for 

« our said sovereign , Lord the King, at the said 

** town of Saint Jago de la Vega, in the county of 

** Middlesex, in and for the said island of Jamaica, 

*^ and within the jurisdiction of the said Court, to 

'< wit, at London aforesaid, in the parish and ward 

^^ aforesaid, the day and year last aforesaid, before 

■^ the said Honourable John Lewis, Esquire, chief 

*^ Judge of the said Court, and his associates . then 

** sitting Judges of the same court, by the consi- 

*^ deration : and judgment of the same Court, reco- 

<< vered . against the said William Doran, and the 

'' said Daniel, the sum bf five thousand six bun- 

** dred and seventy-five pounds two shillings and 

** six-p^nce of like current money of the said island - 

^' of Jamaica, which in and by the said Court was 

** then and there adjudged to the said Thqmas, 

*• George, William Gordon> John, James Farfcll, 
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March 7» *' and Jatned Westerman, for their damages whicb* 
V ' ^ i •• they had sustained by reason of the non-perform- 
BRROR.— '* ance of a certain promise and assumption then 
RBwi^TOo- '* '^^e'y n^'^de by the said William Doran, and Da- 
MBHT— WRXTC* pjel, to the said Thomas, Geoi^, Williain Gor- 
— COSTS. ' " don, John, James Farrell, and James Wester- 
** man, and also five pounds seven shillings of like 
" current money, for their costs and charges by 
'^ them about their suit in that behalf expended to 
•• them the said Thomas, George, William Gordon, 
'' John, James Farrell, and James Wester man, by 
*^ the Court there of their own assent adjudged, 
** >whereof the said William Doran, and Daniel were 
** convicted, which said last mentioned judgment 
*< still remains in the said Court in full force, not 
** in any way reversed, annulled, paid off, or satis- 
** fied, to wit, at London aforesaid, in the parish 
** and ward aforesaid ; and the said Thomas, George, 
** William Gordon, John, and James Farrell, in 
" fact, further say, that neither the said Thomas, , 
** George, William Gordon, John, James Farrell, 
" and James Westerman, or either of them, in the 
*• iife^time of. the said James Westerman, or the 
" said Thomas, George, William Gordon, John, and 
•• Jaapes Fafrell, or either of them, since the decease 
** of the said James Westerman, have as yet ob- 
** tained any execution or satisfaction of and .upon 
" the said last mentioned judgment so recovered as 
'* last aforesaid, and that the said last mentioned 
'' damages, costs, and charges, so recovered as last 
** aforesaid, amount in the whole to a large sum of 
*' money, to wit, to the sum of five thousand 
** pounds of like lawful money, to wit, at London 
^* aforesaid, in the parish and ward aforesaid, where-* 
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^ by and by reason of the said last mentioned sum March 7» 

. . • • 1817* 

*• of five thousand pounds still being and remaining ' ' j 

^ wholly unpaid) an action hath accrued to the said brrok.— 
" Thomas, George, William Gordon, John, and r"gw"judg- 
*« James Farrell, to demand and have of and from mbnt.-writ 
** the said William Doran the said last mentioned —costs. 
*• sum of five thousand pounds further parcel of the 
** said sum above demanded." 

Then followed counts for goods sold and delivered 
money borrowed, money paid, money had and re- 
ceived, interest, and on an account stated. The 
count for interest was in these terms : .*• And where- Count for in- 
**• as also the said William Doran, afterwards, and 
** after the death of the said James Westerman, to 
•♦ wit, on the first day of Oct6ber in the year of 
** our Lord one thousand eight hundred and fifteen, 
** at London aforesaid, in the parish and ward afore- 
" said, . was indebted to the said Thomas, George, 
" William Gordon, John, and James Farrell, in the 
** further sum of two thousand pounds, of like law- 
'* ful money for money before that time and then 
'* due and payable from the said William Doran to 
*• the said Thomas, George, William Gordon, John, 
** and James Farrell, for interest upon and for the 
•* forbearance of divers other large sums of money, 
" before then due and owing from the said William 
^* Doran and Daniel, during the life of the said 
'* Daniel, and the said William Dpran, since the 
** death of the said Daniel, to the said Thomas, 
•• George, William Gordon, John, James Farrell, 
** and James Westerman, in the life-time of the 
** said James Westerman, and to the said Thomas, 
** George, William Gordon, John, and James Far- 
*^ rell, since the death of the said James Wester- 
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March 7, *' man, and by the said Thomas, Geoi^, William 
__' " Gordon, John, James Farrell, and James Wes- 
>»BOB.~ '* terman, in the life-time of the said James Wes> 
KiioitjoDo- " terman, and since his death, hj the said Thomas, 
»*'":•-*»"" George, William Gordon, John, and James Far- 

OP IHQUIRT. 11 n 

—COSTS. " rell. forborne to the said William Doran and the 

" said Daniel in bis life-time, and to the said Wil- 

*' Ham Doran, since the death of the said Daniel^ 

*' at their special instance and request for divers 

** long spaces of time, before then elapsed, and to 

*' be paid by the said William Doran, to the said 

. ** Thomas, George, William Gordon, John, and 

** James Farrell, when he the said William Doran 

'^ should be thereunto afterwards requested ; where- 

*' by, and by reason of the said last mentioned sum 

^* of money beii\g and remaining wholly unpaid, an 

*^ action hath accrued to the said Thomas, George, 

[* William Gordon, John, and James Farrell, to de- 

^^ mand and have of and from the said William 

« Doran the said last mentioned sum of money, fur- 

** ther parcel of the said sum above demanded.** 

Defendant The Plaintiff in error having suffered judgment to 

^^fi\iS^.So against him by defiiult, final judgment was 

ment signed, signed on the 11th January, I8l6, for the debt 

demanded, and 22/. damages and costs. Upon this 

Error in a writ of error was brought in the Exchequer Cham- 

Exch. Ch. jjgj.^ where, general errors only having been assigned 

and not argued, the judgment was affirmed on the 

Error in J 3th November, 18 16. The Plaintiff in error then 

"' "^ brought a writ of error returnable before the Lords 

in Parliament, which, with a transcript of the record, 

was brought up on 28th January, 1817; and the 

Plaintiff assigned the general error, and a special 

error not insisted upon. The House took the cause 
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for hearing out of its course, as it usually does March 7, 
where it is apprehended that the writ of error is . '^ ^ , 
brought merely for delay, and the agents having brror.— 
been ordered to attend, and asked whether they ^"qJ^Vodg- 
were ready to proceed to hearing, and it having been mbht.— writ 

_ , *.,«!. ./r. I till OFINQOIRT. 

stated on the part of the Plaintiff, that he had ad-^cosrs. 
ditional errors to assign, and a short day having 
been appointed for assigning the errors, the hearing 
was fixed for the 7th March, 1817* The errors, as 
stated in the case for the Plaintiff in error, signed by 
Mr. Richardson, were these : 

**The Plaintiff in error humbly conceives thatErron. 
'^ the declaration and judgment in this case will 
<< appear erroneous to your Lordships. 

*^ He contends that the action of assumpsit is in 
^* its form and nature an action of tort, though 
** founded upon contract — and that damages given 
''for a tortious breach of promise cannot be con- 
** verted into a debt by the judgment of any court of 
'* foreign judicature; that the judgment in an action 
*' of assumpsit given by such court of foreign judica- 
** ture, is indeed good primd facie evidence of the 
** breach of the promises and undertakings therein 
'^ complained of, but that it* is no evidence of any 
'^ debt subsisting between the parties to such action, 
*^ nor of the amount of the same. 

** Also, that debt cannot be maintained for the 
** value of foreign money, or for other demand, 
*' which in its nature is wholly uncertain in amount,' 
*' and can only be ascertained by the finding of a* 
"jury. • 

^ Also, that if debt can be maintained for a de^ 
^ mand which in its nature is wholly uncertain in 
^^ ita amount^ judgment bught not to be entered tip 
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March 7» '^ for such axnount as the Plaintiff may dioose to 

!^^^' ^^j " suggest, nor ought it to be final in tlie fir^ in- 

ERROR.^ '^ stance, but a writ of inquiry ought previously to 

RBioiTjoDa. " ^^^^ *^ ascertain the amount, and judgment 

MEVT^— wRrr« should be entered up accordingly. 

— C08T9. *' Also, that by the law of the land interest is 

^' not demandable on the forbearance of money 

*^ though forbcome on request, without a special 

^* contract £6r the same ; and that such contract* or 

^^ the grounds from which it may be implied, ought 

^^ to appear upon the face of the declaration. 

'^ AJso, that the manner in whidi money becomes 
•< due and owing ought to appear on the &ee of the 
<^ declaration, that the Court may be enabled to 
^* judge whether interest be demandable for the 
^ forbearance of the same ; and that it is too gene- 
^\ ral and altogether uncertain to state that money is 
^c doe and payable for interest upon, and for the 
*' forbearance' of money due and owing, without 
*' stating on what account.'' 

Mr. Richardson (for Plaintiff in error). One 
of the errors, and it goes to the whole record, is, 
that a general judgment ought not to have been es- 
Writ of in- ^^^ ^P ^^'^ * writ of inquiry had been issued to 
qniiy. ascertain the amount of the sum due. The proceed- 

ings in the Courts, in aetions of debt, have varied. 
Formerly it was necessary to state the contract with 
precision, and the exact sum ; and if there was a 
variance between the sum laid in the declaration 
and the sum really due, the Plaintifffailed altc^ether. 
There was no occasion at that time for the inquiiy. 
But ever since the caee of Ajfiett t* Lowe, 
Emery ▼. Felly ^ Blac. R. 1321', any sum may be recovered not 
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exceeding the sum claioaed, and so ft was held also March 7* 
in Af^QmUin v. Cqjp^ I H. B. Wfl. It was then no v '^'^ . 
longer necessary to state the exact 8uai» and thesBRoiL^ 
amount hecame as indefinite in debt as in assumpnt.^!]^^^^^. 
This alteration, making the sum really due as inde*«>'^-^^»»^ 
finite in <iebt aa in as&umji^it^ waa attended however— cost«. 
with this inoonvenieiv^e) that the aomint must ^B^afoufr "~ 
assessed at the trial ; a^d in. ^ judgement by de&uU> Walker, ib. 
or upon deaiurrert sua inquiry /ia necessary* Theren^^^n^ ^' 
are casea whese a writ of in<)uiry has been direeted >i East. 62. 
in 4ebt; Blaqkm^^ v. Fien^tig^ 7 T. R. 446: and 
there is no decision that ia unnecessary. 

Another objection isy that the cause of action in judgment in 
the foreign Court is assumpsit, and the judgment of^^'^'*" ^''"'*- 
a foreign Court in sqeb an action is not a sufficient 
ground for $n action of debt in this country. lu 
fValker v. Witter^ 1 Doug. ) i the ground ctf actbn 
in the foreign Court was itself debt* 

Another objection is.^^ that the recovery is in io^^<^^ 
reign money, and the Court cannot^ without mu 
dence» know the amount in, British moneys There 
is a difference in the practice of the Courts with 
respect to foreign and British vaoney, and foreign 
and inland bills of exchange^. With respect to 
British money and inland bills of exchange, where 
the amount is sim^ply a matter of computation, the 
Court refers it tp tl>e Maater, to caleuJate and ascer* 
tfldn the amount of the sum due« But with respect 
to foreign bills aAd foreign noney the Courts direct 
a wnt of inquiry ; Maunsell v. MMsarcene (Lord^ 
5 X. R5 87*. Such was the course adopted in early 
tiflMM also, in regard to foreign money^ as a|qaears 
froKD Bag^hn> «« Plajfn, Oro» EL &8i9 ; whem it 
1W9 hfeld to be error that no tofuiry was exectttedy 
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March 7» ' as the value of Flemish money was not known to the 
*.^^^:^ . Court (Lord Etdan, C. Did the PlaintiflF there 
BRROR.^ claim in Flemish money ?) He claimed 47 L Flemish 
RBw^ot'o. money, amounting to 40/. English. {Lord Eldon,C. 
MBMT.— wRrr What did the Defendant plead?) He pleaded 
^08T8.** picnc administraoit, which is not to the present pur- 
pose ; : but the judgment was - set aside. {Lord 
Eidon^ C. The Court will ascertain the amount by 
its own officer now.) No^ not in questions as to 
' foreign money and foreign bills of exchange ; nor 
in any case except where tlie amount is a matter' of 
mere calculation. In Cuming v.' MonrOy 5 T. R. 
87. a case of proclamation money of an American 
State, the Court would not send it to the Master to 
fix the value of foreign money, but directed an in- 
quiry ; and thus the Court acted in MaunstU v. 
Massareene, in the same page, so that the distinc- 
tion was supported by the modern as well as the 
ancient cases. In Rands v. Peck, Cro. Jac. 617. 
which was an action of debt, for that the Defendant 
owed to the Plaintiff 600 guilders moneta Poionue^ 
and that the value was 220/. legatis moneta AngUcs^ 
&c., the .'Jury found that the value was 220/. 
English, the value not being otherwise known to 
the Judges. 
Interest. Then with respect to the count for interest, no 

contract is shown ^ and debt does not lie for inter- 
est on the forbearance of' money on request It 
must be founded oft contract in some way or other, 
and no such thing appears here. In Seaman v. 
Dee, 1 Vent. IQ8. it was decided on the authority 
of Lord Hale, that interest could not be recovered 
in debt, unless upon contract, and that the proce^- 
4ng. must be by assumpsit and damages. I am 
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aware that some doubt has been thrown on that March 7, / 

1817. 

doctrine, by what Lord Kenyon said in Herries v. ^ ' ^ * 
Jameson^ 5 T, R. 553. : but it was not overruled erkor.— 
in that case, nor was it necessary there that it should rbioiTjuoo. 
be overruled. **"*' — ^*" 

... -OP INQUIRY. . 

The result of the whole then is, that m actions of —costs. 
debt, the amount of the sum really due is as inde- 
finite as in assumpsit ; that' there exists the same 
reaaon for directing an inquiry in debt as in as- 
sainpsit ; that the Court ascertains the amount by 
reference to the Master only in cases where it is a 
matter of mere computation ; that all the reasons 
which apply to cases of tprt and assumpsit apply to 
cases of debt, and that the same inquiry ought to 
have been directed, at least with respect to the fo- 
reign money counts, as to which the proposition is 
supported, not merely by the reason of the thing, 
but also by decided cases. 

Mr. Littkdak (for Defendant in error). There Inquiry, 
is no case in which a writ in inquiry has been di- 
rected in an action of debt» where the demand has 
been in lawful money of Great Britain ; and Mr. 
Richardson himself in Taylor v. Capper ^ 14 East. 
442. admitted that he had not been able to find any 
instance of it. He relied on two cases, Bagshaw v. 
Ptayuy Cro. El. 536. and Rands v. Peck, Cro. Jac. 
6 1 7* But in the former the demand was in Flemish Foreign 
money, and as the judgment must be for Flemish "^^' 
money, it was thought that a writ of inquiry should 
have been directed to ascertain the value. JSut even * 
in actions for foreign money it. has.not been thought 
necessary always to direct an* inquiry. In a caseDaTidgiT. 
cited in Bagshaw v. Playm where ckbt was broogbt Wychaiu. 

VOL. V, L 
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March 7, for 20/. English, and the Plaintiff declared on 22/. 

. ^^' _ ^ Portuguese, value 20L English, the judgment for 20/. 

BR]ioK.r- was held right without an inquiry. As to the case of 

RBwinuto. Rands V. Peck J in Cro. Jac. 617, the demand there 

MBirr.— WRIT was in Polish money ; and as the judgment must be 

— CO8T8. * for Polish money, the value was found by a jury. 

In Draper v. Rastalij Cro. Jac. 88, referred to in 

Rands v. Peckj the action was for 39/. for that the 

Plaintiff had sold to the Defendant three northern 

clothes for 66/. monet(B FlandritB^ amounting, tem^ 

pore emptionis, to 89/. Anglia ; and, on motion in 

arrest of judgment, for that the demand ought to have 

been for 66/. Flemish, according to the contract, it 

was held that the demand in English money ^as 

well made, and, if made contrary to the truth, the 

Defendant might have pleaded in abatement ; and 

that, as it was admitted on the record that so much 

was due in British money, no further inquiry was 

necessary. So that the distinction is whether the 

demand is or is not made in British money : and 

the demand, in these cases, may be well made in 

British money ; for, even in the common action of 

assumpsit, Harrington v. Macmorris^ S Taunt. 

228. it was held to be no variance that the allega^ 

tion was a loan in British money, and the proof a 

loan in foreign. 

. What then is the principle with respect to the 
directing of writs of inquiry? In 5 Com. Dig. 
Debty (A.) 8. it is stated that Debt may be brought 
for a quantum meruit with an allegation that the 
worth is so much: VauJ^ v. Main^arring^ Fort 
197. ; Bhome v. misan^ Jones (Sir T.), 184. So 
that it has been the prtetiee to bring debt on a 
quantum meruU with an allegation that the worth 
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was so much ; and how is it that it was not thought March 7, 
of to direct a writ of inquiry for a jury to ascertain . ' j 
how much was due ? The truth is, that a writ of brror.— 
that description is not necessarily directed in anyj^gj^^uoo. 
case. It is merely an inquest of office to inform *'«»^;--;^^'* 
the conscience of the Court, for the judges them — costs. 
selves may assess the damages : 1 Roll. Abr. S71— ^*^ 
673, et lb. at. Ley v. FoUiot (Lord); Brookes' lUwUnfl) 
Abr. Damages, pi. 94-^194. There are an in-gj^****^^' 
finite variety of cases in the old books where this 
language, that the justices may assess the damages, 
is held ; tad it has been also held in more modern 
cases, as in Holdipp v. Otway^ 3 Saund. 106. I 
am aware that the case ia not directly in point, and 
I mention it only with reference to , the language. 
And, even so late as the early part of his present 
Majesty's reign, Wilmot, Ch. J. said in Bruce 
V. RawlinSf 3 Wils. 61, 62. that the judges might 
assess the damages. That is the principre on which 
the Court refers it to the Master to ascertain the 
sum due, because the judges may take the matter 
out of the hands of a jury when they please. Mr. 
Richardson says that they direct an inquiry to as- 
certain the value of foreign money. They usually 
do^ but they may refer that too to the Master if 
they think proper. The reason why the Court dt - 
rected an inquiry in the case of Cuming v. Monro j 
5 T» R. 67- was, that the proclamation money being 
at one time of no value at all^ the Court wished to 
ascertain its value at another time. But all this 
goes to the discretion of the Court ; and the doc- , 
trine, that the value of foreign money ought always 
to be ascertained by a jury, is contrary to the whole 
current of authority. 

L2 
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March 7» Lord EUon (G«) Although errors are brought 

\^^^\_ brfore your Lordsbips, without having been arguied 
BKROE*--. in the Courts helow^ if there is error the Plaintiff 
RBwiriB^ in error is entitled to your Ix>rdshipft* j^df ment 
MBMT.— wRiTAt the same time I repeat, not however stating 
—COSTS. ' it as at all reBecting upon either of the two most 
JudgmeDt. learned persons who have argued the case here, that 
1817. ' ^^^^ House always takes that circumstance ipto con*^ 
siderationt not so as to influence its judgment with 
respect to the case itself, but with reference to our 
' Where emrs practice as to costs. For if a party suffers his cause 
D^^^.° *^ P*** without argument through the Courts below 
without —.and the question here was well worthy of their 
argued below, attention — and assigus his errors only two or three 
ment^iffirm-^y* before the cause is brought to hearing in this 
ed, though , House, he must, by our practice, pay the costs of the 

the alleged j- u 

errors should proceedings here. 

worth" of With respect to the case itself my opinion is» that, 

consideradon, ably as the cHTors have been argued on the part of 
in wror "piys ^^^ Plaintiff in error, they have not been established, 
the whole J think the demand was made in lawful money of 

cosUofthe Ti • • II 1 r 1 11 1 • 

proceedings Great Britain, and that the defendant below bim** 
the case had self assessed the amount, and there was mo occasion 
"0*^° to send the matter to a jury. And as to the point 
at all. of interest, I think that sufficiently laid in the de- 

The deniand claration to imply a promise to pay, and that, on 
fill mone^ of that poiut also the Defendant in error is entitled to 
MdoSSS^"' y^^^ Lordships' judgment I propose, therefore. 
ant below had that WO sbould give judgment, us if the case had 
seued thT Dot been argued in this House at all, that is, to give 
damages, and jj,^ Defendant in error his costs of the proceedings 

uo occasion r o 

to send the here, 
matter to a 

ierttt. "' Judgment affinned^ with 140/. costs. 
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Jadgmcnt at the same time affirmed in another Maieb 7* 
cause (not argued) of the same nature, relating to the l^^^'^^j 
same subject, and between the same parties, with brkor.— 

140/. costs. MBT.-.FO- 

RSI6V JUDO- 
' MB»Td— W«IT 

OP IVQUlftT. 
— COSTS. ' 

SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Baynb — Appellant. 

Ferguson and KYiy^^Respondents. 

B, F.| and K. become copartners In a joint adventu^ in March S4, S0, 
land. A third person (Lord L.), for whom K. is factor, ^""f ^» 

is anxious to purchase a part of the copartnership land ^ , 

called Hilton, at 19,441/., and applies to certain monied ^""^v^-*-^ 

relations to furnish him with the means of elTecting the f^o^jf^KAi!!*' 

purchase. B. is aware of the anxiety of Lord L. to mbnt.— 

purchase Hilton, but K. dpes not communicate to BurkAOD. 

the steps taken by Lord L. with that view. F. (K. con* 

curring) persuades B. to agree to offer the lot to Lord 

L. at 19,000/., in order to bring him to a decision ; and 

B. and F. ofier it at tlftit price to K., who accepts it for 

himself without any objection made by his copartners, 

B. however, understanaing the o£fer and acceptance to 

be for Lord L. Lord L. does not accept the offer at 

that time^ and K. sells the lot at 19,000/. to F. without 

any communication with B. — F. sells pieces of the lot to 

M. and Lord L* without any interference b^ B., and 

then sells the remainder to Lord L. at a pnce which 

makes up for the whole lot the sum of 22,311/., instead 

of 19,000/. B. brin^ his action for a share of the in* 

creased profits, allq^mg that his consent to offer the lot 

at 19,000/. was obtained by fraud and concealment, on 

the part of his co-partners, for the purpose of excluding 

him from his share of these profits,. F. examined on 

oath, states that he did not consider himself legally 

bound to allow K. to participate in the profits, but that 

be had a feeling of honour on the subject, K. having 

E remised, in case F. should be obliged to sell the lot at a 
MS to bear a part of that loss. Judgment below for 
the Defenders, affirmed above, but without costs. 
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March 949S6;Tbe Lord Chancellorand Lord Redesdale being of opinion 

June 28, that, although the circumstances .might raise a suspicion 

^^^7> of un&ir dealing, B. by his own conduct in not interfer- 

^**^v ing at all with tne sales by F. of pieces of the lot to M. 

co-PARTVBKs. j|jjj Lord L. taken in c6nnexion with his conduct at the 

MBWT.^^ time of the offer to and acceptance by K.,. was precluded 

FRAUD. from the relief which he prayed. 



1 HE Appellant had brought this action against 
the Respondents to recover a share of certain profits 
made upon a joint advehture in land, from which 
his co-partners had, unjustly as he alleged, at- 
tempted to exclude him. 
August, 1808. In the beginning of August 1808, the Respond- 
chaled'lwRe-^***®' Messrs. Kyd and Fergusson, purchased the 
spondenia. estate of Carselogic, in Fife, from Sir John Hope's 
trustees at the price of 44,000/., payable by instal- 
ments, 10,000/. at Candlemas, 1809 ; 10,000/. at 
Martinmas, I8O9, and the remaining 24,000/. at 
Martinmas, 1811. Before this purchase took place. 
Lord Leven, to whose property a lot of the estate 
called Hilton lay contiguous, was very anxious to 
purchase that lot separately, and directed Kyd, 
who was his factor, to consider the value of Hilton, 
and state his opinion upon it. Kyd, in a letter to 
his Lordship, dated the 14th July, 1808, stated 
that he thought Hilton worth 19,332, but that they 
asked 1 9,850, and that it was not worth while to 
break off for 500/. on such a purchase. This pro- 
jected separate purchase, however, did not take 
place ; and then Kyd and Ferguson resolved to pur- 
chase the whole estate as a speculation^ Lord Leven 
agreeing to take Hilton off their hands. It was ex- 
pected that the whole might be purchased for 
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43,000/*, in which case Lord Leven was to take March 93, «6j 
Hilton at 1 9,000/. The price of the whole being 1817. ' 
44,000/. ; the proportion for Hilton was raised to ^— v— *-^ 
19,441/., and then Lord Leven, who, without ob-!!;,^^*™^ 
jecting to the account of the price, l^ecame appre-***"^-*" 
hensive that he could not provide the money to pay 
it, expressed to Kyd hia desire to be relieved from 
his engagement. Messrs. Kyd and Fei^uson con- 
sented '; and notice being given that Hilton was to be 
sold, the Appellant, Bayne, came forward and offered 
18,500/. for it. The Respondents, would not ac- 
cept that sum, but offered it at 19,000/., which 
Bayne refused to give. Then it was proix)sed to 
Bayneor by him (for it was stated one. way in the 
one case, and the other way in. the other), that he 
should become a partner in the adventure, and on 
the 6th or 8th of August, 1808, he Was admitted a 
partner accordingly. 

It appeared by a letter from Lord Leven to Kyd, August 6, or 
dated 4th August, 1808, that his Lordship had not^^jjsos^^Ap- 
then abandoned all thoughts of purchasing Hilton, mitted at a 
though he had been desirous of being released from**^**^* 
the obligation ; and on the llth August, 1808, his 
Lordship wrote to Kyd, that in the belief that he 
might still have the refusal of Hilton, he had 
written to Messrs. Thorntons (bankers, London, re- 
latives of his Lordship) to ascertain whether they 
would assist him with the two first instalments, if 
not the whole sum, to enable him to make a pur- 
chase every way desirable for him; and, on the 
ISth August, his Lordship wrote to Kyd that the 
plan and valuation (made by Kyd as above, 14th 
July, 1808) were before the Thorntons; and that 
if they listened to the proposal, it would be cruel to 
be disappointed. 
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MaJwhMpMi On the 15th August, 1809» about a week aftor 
1817. ' the Appellaot had become a partner, he was, in the 
^ - ^ course of a conversation with the Respondent, Fer« 
^ovc2li!^*'SOs<>n, informed, in general teruis, of Lord Leven*8 
psAwT ADXi^ty to purbhase Hilton, but was not then in* 
formed th«^ the plan and old valuation had been 
laid before theThonAbs. In the course of that 
conversation it ims agreed between Bayne and 
Fergu^n, that Hilton should be oflfered to Lord 
Leven at i9,000iL, Bayne being informed by Fer« 
gusoo that^ Kyd was of the same opinion ; and the 
following memorandunoi or missive was written out 
by Ferguson, and signed by him and Bayne, and 
addressed by Ferguson to Kyd. 
MiMTe or of- « It i^ our opinion, that Hilton should be sold, 
15,' is^^ *^ with its proportion of freehold efieiring to the rent, 
'* for 19,000/. ; the price to be payable as follows, 
'* viz. 3000/. at March I8O9, and the balance at 
** the time of the last payment to Sir John Hope ; 
*< reserving our right to straight marches, on receiv- 
'' ing land for land, quantity and quality considered. 
** This offer to be binding for a week from this date. 
^< Cupar, 15th August, 1808. (Signed) John 
*< Fbrouson, Will. Bavmb. Cupar^ 1 5th Augtuty 
'* 1808.'' 

On the day following, Mr. Kyd returned an ac- 
ceptance in these terms: *^ Cupar, 16th August, 
" 1808. Messrs. Bayne and Ferguson, — Your offer 
** of Hilton of yesterday I accept, and am. Gentle* 
*^ men, your most obedient servant. (Signed) 
" James Kyp.- 

It was admitted, on all hands, that this offer was 
made with a view to a sale of the property to Lord 
Leven, though Kyd accepted it as if made to him* 
self. Bayne did not at that time object to this ac- 
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oeptanw» eoQcemngy as he afterwards allq^ed, that Match «i,96» 
Kyd was acting in the affiiir merely as the agent of igj!^.^.^' 
Lord Leven. His iiordsbip did not take advantage of ^ — v'--^ 
that oflTer } and, on the 19th or 80th August, 1808,!!^'^^"*- 
Kyd applied to Feigusoo to purchase the lot atMBvr-^ 
19,000/., which Ferguson agreed to da No inr- 
timation of that transaction was given at the time 
to Bayne. On the 92d of August, Ferguson sold 
a small portion of Hilton to one Martin ; but the 
minute of sale was subscribed by Hyd instead of 
Ferguson, which was itccounted for by the circum^ 
stance that at that period the whole estate was 
vested in Kyd, to whom alone the conveyance had 
been made* About ten acres of Carselogie, not in- 
cluded in Hilton, were at the same time sold to 
Martin, and about that part of the transaction 
Bayne was consulted. On the 24th August,* 1808, 
Ferguson sold thir^ acres of Hilton to Lord Leven* 
These sales of Hilton were publicly known; butSaletofHil- 
Bayne did not at all interfere in them, jior was he which b! does 
consulted respecting them. "^' "mterfew- 

In October, 1808, Lord Leven again intimated 
to Kyd his anxiety to purchase the remainder of 
Hilton ; and, on the llth Nov* 1808, he did acr 
tually purchase it, at a price which made up, for 
the whole of Hilton, the sum of S&3,3n/., instead 
of 19,000^. at which it had been ofiered in the mis- 
sive to Kyd. 

Bayne insisted that he was entitled to a share of Actioti. 
the profits, derived from this increased price, and 
on the 8d May, I8O9, brought an action against 
Ferguson and Kyd to compel them to pay him that 
share, contending that it was evident, from the 
circumstances, that the missive of the 15tb August, 
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Ma^cbf4,86;i808, bad been obtained from .him by fraud and 
IS??. ' collusion between Kyd and Ferguson^ particularly 
"" — v ^ ■* ^ by the concealment> of Lord Leven's application to 
MSMu^^^ow- '^"® Thorntons. Ferguson and Kyd rested their 
CEALM8HT. dcfouce ou the missive. The defenders beiQg' ex- 
amined upon oath, in the course of the proceedings^ 
in consequence of a reference for that purpose^ 
they stated that there was no agreement nor under- 
standing between thero^ at the time the missive was 
given, that they were to participate in the profits 
of the purchase ; and Kyd deponed that he bad no 
^expectation at the time of his examination of shar- 
ing in the profits; and* Ferguson deponed that he 
did not consider himself legally bound to allow 
Kyd a share of the profits, but that he had a feeling 
ofhonour on the subject, Kyd having promised, in 
case he (Ferguson) lost by his purchase of Hilton, 
to bear a share of the loss. 
Jodgment be- The Court pf Session decided in favour of the 
^^^' defenders, adhering to the interlocutor of the Lord 

Ordinary (Newton), May 14, 181 1, in which it was 
found' that, if Bayne understood the ofier of the 
15th August, 1808, to be merely an authority to 
Kyd to dispose of the lands to a third person, he 
ought to have declared so when he received the ac- 
ceptance, which showed that Kyd understood it in 
a different sense. From that jodgment Bayne ap 
pealed. 

Sir S. Romilly and Mr. Abercromby for the Ap- 
pellant ; Mr. L$ach and jifr. Stephen for the Re- 
spondents. 

Juol'sd? ZiOrd Eidon C. . The question here is whether 
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the Court of Session was right in determining that June «s,18it. 
Bayne was not entitled to a share of certain profit^ ^C 1 
obtained on a joint adventure in land, in which be— concbal- 
was concerned with Kyd and Ferguson. It will bej*^^^ 
in yo^ Lordships' recollection that the Appellant, 
and the Respondents Kyd and Ferguson, were 
partners in the purchase of a certain estate, in-< 
eluding a property called Hilton. This property 
had, it appears, been offered to Bayne by the other 
partners at 19,000/., and had been refused by him 
at that price, and it was therefore thrown into the 
mass of the partnership property. |t will be in Mlasiv^ Aug. 
the recollection of some of your Lordships also, ' 
that by a missive, signed by Bayne and Fei^son, 
the Hilton property was offered-^I saiy, offered^ as 
that appeared frbtti the terms of the missive and 
acceptance to be considered as the nature of the 
transaction — ^to Kyd for 1Q,000/. ; and it was a 
question, whether the ofler was made to Kyd merely 
as factor for Lord Leven, on his Lordship's account, 
or for his own benefit if he chose so to accept it at 
that price. 

It will be recollected that Kyd was factor to Lord 
Leven, and that a correspondence had been carried 
on between them relative to the purchase of Hilton 
by his Lordship. Lord Leven, though anxious to 
have the property, had not found the means to pro- 
vide the purchase money ; and when the missives 
passed, it remained ia a sort of suspense whether be 
would purchase or. not. I observed, it is contended. Factor or 
and I believe rightly contended, that, according to^ing?nhb 
th6 law of Scotland, if a person standing in sudi a^rpriSdji? 
situation as Kyd's, accepted the offer ^nd gave such 
a missive, though he accepted it on behalf of ano- 
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Junes), 1817. ther peiwm, whether that other person completed 
"^""^y^^ his contract or not, he would be bound to takfe it, if 

00-FAKTVBK8. ' i |i t 

.— covoiAL- the other partners chose that he should be so 



fhaudT bound. 



Lord L. did not take advantage of the oflfer, iind 
then Kyd sold the property to Ferguson for 19,OOOU 
and Ferguson says, diat be was a band Jide pur- 
chaser at that price. But by sale of a small part of 
the property to one Martin, and anc^her small part^ 
and afterwards the msidue, to Lord Leten, it turned 
out that a profit of between 8000/. and 4000/. was 
made of it beyond the sum of 19,0001. ; and then 
Bayne insisted^ that the tranaaction of the missives 
was afiected by concealment and management on the 
part of the Respondents in such a manner that it 
cool^ not, consistently with the law of partnership, 
exclude him from his share of the profit made by 
the sale of this property which formed, if I may so 
call it, a part of die partnership stock. I cannot 
disguiae from jrour Lordships Uiat when the cause 
waa heard, whedier the circumstances would autho* 
rize a judicial opinion to that eflect or not, I could 
not avoid entertaining a good deal of suspicion that 
all was not so fair as it should be on the part of the 
Respondents. Such having been the impression on 
my mind^ it became my da^ careitilly to consider 
whether that impression was well founded. I have 
carefully and repeatedly considered this case, and, 
upon the whole, I am of opinion that, connecting 
the missive and acceptance with the conduct of 
Bayne aflter Fei^uson was acknowledged as the 
owner, this is a case in which the Appellant^ what* 
ever may be the real character of the proceedings of 
the Respondents^ is prediided by hn own acts from 
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having the relief which he now claims on the ground Jun««8,i8 17. 
of fruad and concealment But, on the other handj^'^j^^^J^^^J^ 
it 18 ia\possible for me to dismiss certain reflections— «ohcjial- , 
from my mind, so as to leave me at liberty toad-,^^ ' 
vise your Lordships to give costs. 

Lard Redesdak. I entirely concur in what the 
noble Lord has said^ A., B., and C. tanite as' part- 
ners in an adventure. A« and B. make an oflkr to 
C. as attorney for a stranger, D. ; and C, without 
informing his partners whether he had made the 
ofier to D., chooses to take it as an oflfer to himself. 
A. concurs in that, but B. does not If the case 
stood there, the decision would clearly be wrong. 
I have scarcely a doubt that the transaction was 
fraudulent on the part of the Respondents; but 
Bayne has, by his own ponduct, precluded the re- 
lief which he claims. I have thought it right to 
say this much, because with reference to the general 
principle the Judgment below would be wrong. 

Judgment affirmed^ without costs. 



SCOTLAND. 

APT EAL PROM THE COURT OF 8B08ION. 

G^DDM-^Jppellant. 

6. purchases firom P., a horse-dealer, a horse warranted Juns 9, ifl^ 
^a thorough broke horse for a gig," P. representmg at i^^?* 
the time that the horse had been sent to him to be sold, ' 
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by 8 gentleman from England. For about two months 
from the time of the purchase 6. himself has no oppor- 
tunity to drive the horse in a gig, but during that interval 
the horse is often driven in a gig by others, and performs 
well. Then G. himself, on two occasions drives the 
horse in a ^g, on both of which occasions the horse per- 
forms ill, kicking out behind and running forcibly to the 
side of tlie road, and at one time overturning the gig in a 
ditch. P. refusing to take back the horse, O. bnngs his 
action for the price and damages. It appeared in evi- 
dence that P. bad got the horse from a Mr. A. of Leitfa, 
who parted with him. on account of his having on one 
occasion, when driven in a gig, vnthout any apparent 
cause^ kicked out violently l^hind and broke the gig. 
But it was also proved that the horse, while in the poasea^ 
sion of A*, of P., and of G. himself, as above mentioned^ 
had been very often driven in a gig, and on these occar 
sions found steady and safe. It was in evidence likevrise 
that G* had lashed the horse and checked him at the 
same tim^ on the occasion when his fiig was overturned. 
No other evidence was given as to O/s experience or 
skill in driving. Judgment below for P. the horse-dealer, 
a majority of uie Judges being of opinion upon^ this evi- 
dence that the horse did answer the warranty at the time 
he was sold, and that his bad demeanor in the hands of 
G. was owing to want of skill in the driver ; and, the 
Lord Chancellor being of that opinion, the Judgment 
was affirmed above^ but without costs. 
The Lord Chancellor observing, that, ii'the horse answered 
the warranty at the time he was sold, the misrepresenta- 
tion as to the place from which he came would not inva- 
lidate the sale; but that it was a material circuipstance 
with respect to the question of costs. 



XHE Appellant having purchased a horse from 
, the Respondent, a horse-dealer in Glasgow, received 
from him the following warranty, dated '6th May, 
Warranty. 1811: '^ Sir, I have this day received from your 
" son, Mr. Archibald, 84/. sterling, the price of ray 
" dark bay horse sold you ; I warrant this horse 
*^ sound, free from vice and every blemish ; he is 
^* quiet in harness and sure-footed, and a thorough 
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'* broke horse for either gig or saddle." The Ap-Juoeg, 16, 
pellant kept the horse two months, and then applied v ' » • 
Co the Respondent to take him back again, alleging warranty. 
that he did not answer the warranty, not being a^irrAxioH.* 
proper horse for a gig ; and, upon the-Respondent's 
refusal to take back the horse and return the price, 
the Appellant brought his action befoVe the magis- 
trates of Glasgow for the price and datnages. The 
Respondent having answered that the horse did sa- 
tisfy the warranty, a proof was allowed, and the 
amount of the evidence was this : 

The Respondent had represented to the Appellant, 
at the time of the purchase, that the horse had been 
sent to him by a gentleman from England, with in- 
struction to sell him, whereas in point of fact the 
Respondent had purchased him at 60/. from a Mr. 
Anderson of Leith Walk Foundry. Mr. Anderson 
had bought the horse for the purpose of running 
him in a gig, and was well satisfied with him for 
sometime; hut at the end of about two months 
from the time when Anderson had purchased him, 
while walking with the gig slowly down a hill, he, 
without any apparent cause, kicked out behind and 
broke the foot-board to pieces, then galloped furi- 
ously down the hill, and on turning an angle 
sharply the gig was upset. When Anderson sold 
the horse to the Respondent he distinctly mentioned 
the accident, and told him that from that circum- 
stance he considered the horse as unfit for a gig ; 
but that he would answer well for double harness or 
as a riding horse. The Appellant had been em- 
ployed for two months after purchasing the horse 
from the Respondent in such a manner that he had 
no opportunity himself to drive the horse in a gig. 

VOL, V. M 
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June 9,169 Bat when he did so employ bim^ the horse on one 
^ ' J occasion kicked and plunged violently, and on ano- 
WABRAVTY. thcF occasion, while going down hill, he started on 
T^^ktItwv^ passing a cart, upon which the Appellant whipped 
and checked him at the same time ; the horse then 
went off at a canter, ran to the side of the road, and 
overturned the gig in a ditch. It appeared however 
that in the interval between the time when the Ap* 
pellant purchased the horse and the above-men- 
tioned occasions, the Appellant's children and others 
had gone out in a gig drawn by this horse, and that 
the horse had then been perfectly steady and safe ; 
and it was a^so proved that the horse, while in the 
Respondent's possession, had been often driven in a 
* gig> both up and down hill, and on a level road, 
and had always on these occasions performed well 
There was no evidence to show that the Appellant 
had experience or skill in driving.. 

The magistrates of Glasgow were of opinion thar 
the horse wfls not a proper one for a gig at the tirat 
he was sold, and decided in favour of the Appel 
Interlocutors, lant ; but the cause having been brought by advoca* 
Jan. ii,Feb.'tiQn before the Court of Session, the Lord Ordinarj 
^unt'il^lg^'^^^ the Court gave judgment for the Responden 
1814. ' with 2 1 5/. costs ; three Judges out of five, being c 

opinion that the bad demeanor of the horse, whet 
driven by the Appellant, was owing to want of skil' 
in the driver. From this Judgment Geddes appealed 
With' reference to the time that elapsed before the 
borse was returned, and in order to show that ir 
Euglana it was held sufficient if the horse was re- 
turned in a reasonable time, or as soon as convent. 
cntly might be, after the defect was discovered, the 
caM'5 of Fielder v. Starkin, 1 H. Black, 17. — /IdaiK 



ON APPEALS AND WRITS OF ERROR. jfia 

V. Richards, 2 H. Black, bJ^.-^Buchananv* Parn- Jane 9, i6, 
show, 2 T. R. TA5.— Curtis v. Hannay, 3 Esp, R. ^^^^'^ , 
62, were cited. warrabty. 

^-MIBREPRE- 
SEMTATION. 

Lord Eldon (C.) In this case, which is certainly judgment. 
somewhat difficult to deal with, it is stated that a*^""*^^'^®^^- 
sum of 215/. has been awarded as the costs of one 
of the parties, and the question is no more than 
this, whether a horse answered the warranty given 
by Pennington to Geddes in this letter, in which he 
says, ** I hare this day received from your son Mr. Warranty. 
" Archibald 84/. sterling, the price of my dark bay 
*^ horse sold you : I warrimt this horse sound, free 
^* from vice and every blemish. He is quiet in 
** harness and sure-footed, and a thorough broke 
*^ horse for either gig or saddle.*' 

It has been admitted on all hands that the horse 
was sound, and free from vice, except as afterwards* 
mentioned ; and that he was quiet in harness if along 
with another horse. But the question is, what was 
the demeanor of this horse in a gig. My noble pre- 
decessor could have better dealt with this case; and 
I wish it had fallen to his lot, and not to mine, to 
advise your Lordships in the decision of it. But as 
it is, I must deal with it as well as I can. 

It seems that three of the Judges below were of 
opinion that this was a good horse for a gig. And 
one of them said that it was very indiscreet to whip 
a horse and check him at the same time, and that in 
bis judgment the whip ought to have been. aj>plied 
to the man rather than to the horse. Pennington had BfisrepreMn- 
represented that this was one of two horses sent to ^ '. 
him from England to be disposed of, which was not ^ 

the fact. One of the Judges says that this was no- 
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June 16, thing at aH ; and I agree with hiai so far, that,* if the 

, ' . warranty is answered^ a misrepresentation as to the 

WARRAWTT. place from which the horse was procured will not 

TTl^'f^frf"* suffice to set aside the sale. But then the misrepre- 

8ENTATI0M. ... 

sentation may be a material consideration with re- 
spect to coats. Another Judge seems to think that, 
on account of this misrepresentaticm, Pennington 
could not successfully defend the action. That I 
conceive not to be correct if it is made out that the 
horse answered the warranty. 
^ The Appellant kept the horse two months. I have 
not h<id experience of late in courts of law ; but 
I understand tbat, in this country, the time within 
which a^ horse ought to be returned in cases of this 
kind depends very much upon the {leriod when the 
defect is discovered.. 

But the principal question here is, whether the 
accident was owing to vice in the horse, or want of 
skill in the driver. And as to that, I think that the 
three Judges below were right. But still it is a 
doubtinl case, and on that account, it may be im- 
proper to give the Respondent the costs of the 
appeal ; and another reason for not giving costs is, 
the improper misrepresentation, for the object of it 
must have been to prevent inquiries which, might 
lead to the rejection of the horse. But that mis- 
representation will not invalidate the transaction if 
the horse was a fit horse for a gig at the time he was 
sold. I propose therefore to your Lordships to leave 
the matter as it is, without giving costs to either 
Lords Badea- side. My noble friends concur with me in this 

dale and • r .* 

Erekine. View of the case. 

Judgment qfirmed. No costs on either side. 
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ENGLAND. 

IN ERROR FROM THE EXCHEAUER CHAMBER. 

BuRDETT (Bart.) — Plaintiff in Error. 
Abbot (Speaker, H. C.) — Defendant in Error. 

AND 

BuRDETT (Bart.) — Plaintiff in Error. 

CoLMAN (Serjeant at Arms) — Defendant in Error. ' 

To an action of trespass against the Speaker of the House July 2, 7, 
of Commons for forcibly, and with the assistance o!^^^7. 
armed soldiers, breaking into the messuage of the Plain- ^"— v— — ^ 
tiff (the outer door being shut and fasteneo), and arresting privilege 
him there, and taking him to the Tower of London, °' paeha- 
and imprisoning him there : it is a legal justification to ^^uvt^^^' 
plead that a Parliament was held ' which was sitting libel.' 
during the period of the trespasses complained of: that 
the Piaintiif* was a member of the House of Ck>mmons : 
and that the House having resolved, *^ that a certain 
*^ letter, &c. in Cobbett's Weekly Register, was a libel- 
" loUs and scandalous paper, reflecting on the jUst rights 
*^ and privileges of the House, and that the Plainti£F^ 
*< who nad admitted that the said letter,. 8cc. was printed 
^^ by his authority, had been • thereby guilty of a breach 
*' of the privileges of that House ; " and having ordered 
that, for his said offence, he should be committed to the 
Tower, and that the Speaker should issue his warrant 
accordingly ; the Defendant as Speaker, in execution of 
the said order, issued his warrant to the Serjeant at 
Arms, to whom the execution of such warrant belonged, 
to arrest the Plaintiff, and to commit him to the custody 
of the Lieutenant of the Tower : and issued another 
warrant to the Lieutenant of the Tower to receive and 
detain the Plaintiff in custody during the pleasure of the 
House ; by virtue of which first warrant the Seneant at 
Arms went to the messuage of the Plaintiff,, where he 
then was, to execute it ; and because the outer door was 
fastened, and he could not enter, after audible notifica- 
tion of his purpose and demand made of admission, he^ 

VOL. V. N ^ , 
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PEIVILEGE 
OF PA&LIA- 
MEMT.— COK- 
TEMPT. — 
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by the assistance of the said soldiers, broke and entered 
tne Plaintiff's messuage, and arrested and conveyed bim 
to the Tower, where be was received and detained in 
custody under the other warrant by the Lieutenant of the 
Tovrer. 

And' to a similar action aminst the Serjeant at Arms, a 
similar plea, with variations, however, adapted to his 
situation, is a legal justification. — (^Fid. 14 East. 163.) 

The Lord Chancellor considering it as clear in law that 
the House of Commons have me power of committilig 
for contempt, and that this was a commitment for con* 
tempt— (Lord Erskine concurring.) 



Declaration. 
lit Count. 



That Defend- 
ant broke into 
PlaintifTs 
house (the 
outer door 
being shut 
and fastened) 
with soldiers, 
&c. and made 
a noise in the 
house, and 



FIRST CAUSE. 

X HIS was an action of trespass by Sir F. Biirdett 
against the Speaker of the Commons. The decla^ 
ration was as follows. 

Sir Francis • Burdett complains of the Right 
Honourable Charles Abbot (having privilege of 
Parliament) of a plea of trespass ; for that the said 
Charles heretofore, to wit on the 6tb April, 1810, 
and on divers other days and times between that 
day and the day of exhibiting this bill, with force 
and arms, &c. broke and entered a certain messuage 
of the said Sir Francis* situate in the parish of St. 
George, llanover-square, in the county of Middle- 
sex ; and on one of those days, to wit on the 9th 
of Aprils in the year aforesaid (the outer door of 
the said messuage being then, and there shut, and 
fastened), with divers soldiers, and men armed with 
offensive weapons, forcibly, and with strong bands, 
broke open a certain window, and two window- 
shutters of and belonging to the said messuage of 
the said Sir Francis, and through 'the same broke 
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into and entered the said messuage, and made aJal^^,?, 
great noise, disturbance^ and afiray, in the »id ^ ' ^ 
messuage : and with force and arms made an assault privilsoe 
on the said Sir Francis, and laid hands upon him, ^21^^.^^!?- 
and forced and compelled him to go from and out tempt.^ 

. LIBEL- 

of his said messuage, into a certain public street ^^^^^'^ 
there* and also then and there forced and obliged Pi^n^,f\"7^!^ 

• . . , , . - , - , compelled him 

him to go mto a certam coach, in, and through, and to go to a 
along divers other public streets and highwaya to a P"'^"- 
certain prison, called the Tower of London, and 
there imprisoned the said Sir Francis, and kept and And there hn- 
detained him in prison there, without any reason- ^^"^^ reJif 
able or probable cause whatsoever for a long space »onable caa$o. 
of time, to wit from thence hitherto ; contrary to 
the laws of this realm, and against the will of the 
said Sir Francis : whereby, be, the said Sir Francis, 
during all the tiiye aforesaid, was, and still is hin- 
dered from transacting his lawful afiairs, &c« to wit 
at the parish aforesaid and county aforesaid. And sdCoant. 
ALSO for that the said Charles heretofore, to wit on 
the day and year last aforesaid, with force and 
arms, &c. made another assault upon the said Sir 
Francis, to wit at the parish, &c. and then and 
there seized and laid hold of the said Sir Francis 
with violence, and forced and compelled him to go 
in, through, and along, divers public streets to a 
certain prison, called the Tower of London, and 
then and there imprisoned the said Sir Francis, 
and kept and detained him in prison there without 
any reasonable or probable cause whatsoever, for a 
long space of time, to wit from thence hitherto ;. 
contrary to the laws of this realm, and against « the 
will of the said Sir Francis, whereby, &c. And 3d Count. 
ALSO for that the said Charles heretofore, to wit on 

N 2 
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Julys,?, the day and yea^ last aforesaid, with force and 
V ' ^ J arms, &c. made another assault upon the said Sir 
PRivjLEGE Francis, to wit at the parish aforesaid, &c. and 
M£NT.— TON- then and there imprisoned the said Sir Francis, 
TEMPT.— and kept and detained him in prison there, without 
any reasonable or probable cause whatsoever, for 
a long time, to wit from thence hitherto ; contrary 
to the laws of this realm, and against the will of the 
said Sir Francis. There was a fourth count for a 
common assault. 
i8t.Pl6a. The Defendant pleaded, ^r^/, not guilty, to the 

9d Piea. whole trespasses charged. And secondly^ he justi- 
Justification. g^j ^^e breaking and entering of the Plaintirs 
house by the proper officer (whilst the outer door 
was shut and fastened), for the purpose of arresting 
and imprisoning the Plaintiff, under the Speaker's 
Warrant of commitment, for a breach of the pri- 
vileges of the House of Commons, after audible 
notification of the purpose, and demand of admis- 
sion, without efiect : and the subsequent arrest and 
imprisonment of the Plaintiff, in execution of such 
warrant, stating that a Parliament was held, and 
was sitting at the time of the trespasses complained 
of, and that he, the Defendant, and the Plaintiff, 
RasolutioD. were members of the Commons House of the said 
parliament ; that the House resolved^ '* that a letter 
" signed, * Francis Burdett/ and a further part of 
" a paper entitled, * Ar^ment,' in Cobbett's Weekly 
^* Register, of March 24, 1810, was a libellous 
'* and scandalous paper, reflecting on the just rights 
*^ and privileges of that House ; and that Sir 
'^ Francis Burdett, who had admitted the letter 
** and argument to have been printed by his autho- 
" rity, had been thereby guilty of a breach of the 
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** privileges of that House;" and it was thereupon Jui/s, 7, 
ordered by the Horse " that the PlaintiflF be for his ^^^^' , j 
** said offence committed to the Tower ; and that privilege 
** Mr. Speaker do issue his warrants accordingly ;" ^'^^J;*"^' 
that the Defendant being such Speaker, in pursu- tempt.- 
ance of the resolutions and order aforesaid, ^***^^^ Order, 
bis warrant, reciting the resolution and order of the Warrant to 
House to the Serjeant at Arms to arrest the Plain- 
tifi^ and deliver him to the custody of the Lieute- 
nant of the Tower; such warrant requiring all 
peace officers and others to assist in the execution 
thereof; which warrant was delivered to the Ser- 
jeant at Arms to be executed in due form of law ; 
that he, as such Speaker, issued another warrant, 
reciting the resolutions and order of the House to 
the Lieutenant of the Tower, therefore requiring 
*' that the said Lieutenant of his Majesty's said Warrant to 
"Tower, or his deputy, should receive into hisj^pj**" 
*' custody the body of the said Sir Francis Burdett, 
" and him safely keep during the pleasure of the 
*^ said House:" which warrant was delivered to the 
said Lieutenant to be executed in due form of law ; 
that the Serjeant at Arms went to the PlaintiflTs Amst. 
house, where he then was, to execute the warrant, 
and with an audible voice notified bis purpose, and 
demanded admittance to execute his warrant ; and, 
because the outer door was kept shut and fastened 
against him, and was refused by the Plaintiff to be , 
opened, he, with the assistance of soldiers and \^ 
armed men, broke into the house and arrested the 
Plaintiff^ and conveyed him to the Tower, in execu- 
tion of the first mentioned warrant; that tbeimprison- 
Lieutenant of the Tower received and detained the ™*"'" 



170 CASES IN THB HOUSE OF LORDS 

July 9, 7, Plaintiff there, by virtue of the last mentioned 

1817. 

V ' ^-j warrant, &c. There was a third plea, the same as 
PBiTiLxoB the second, only omitting to justify the breaking open 
MBMrJ^mf- ^^^ ^^'^^ ^^^» ^^ ^^® eonclusion of this plea there 
TEMPT.— ^iis a traverse of guilty in any other manner than 
by the making, signing, issuing, and delivering, 
of the said warrants as such Speaker as aforesaid, 
in pursuance of the resolutions and order aforesaid, 
in manner and form as is in this plea before al- 
leged, &c. 
RepticatioD. fhe Plaintiff joined issue to the eountry on the 
first plea of not guilty, and demurred generally to 
the second and third pleas; and the Defendant 
joined in the demurrers. Judgment, in E. T. 1811, 
for the Defendant. 

6BCOND CAUSK. 

ActioaagpuMt There was another action against Colman^ the 
Ara!^'^ ' Serjeant at Arms. - The declaration was in trespass 
for an assault and fitlse imprisonment of the Plaintiff, 
by the Defendant, acting in execution of the 
Speaker^s warrant, and the form of the counts was 
the same as in the action against the Speaker. 
Pleas. , The pleas also were, like those in the former action, 
the general issue of not guilty, and two special 
pleas of justification » the one justifying the arrest 
and imprisonment of the Plaintiff, under the 
Speaker's warrant, and the breaking of the house, 
the outer door being shut and fastened against the 
officer, for the purpose of executing such warrant, 
and the execution of it by the assistance of soldiers 
and armed men ; the other similar to it, only 
omitting to justify the breaking of the house; the 
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only difference between the justification pleaded byjaiys^r^ 
this Defendant, and that pleaded by the Speaker, ^ ^^^' ^ 
being that these justificatory pleas contained a dis- priyilmb 
tinct alleeation, that the Defendant at the time of ^^ '^":^, 
tfae trespasses complained of, was Serjeant at Arms tempt.^ 
of die House, and omitted so much of the former ^'^ 
pleas as related to the warrant addressed to the 
Lieutenant of the Tower. 

The Plaintiff, after joining issue to the country RepiicatioD. 
on the plea of not guilty, instead of demurring as 
before, replied specially to the second plea, tbat 
the Serjeant at Arms executed thie warrknt by break- 
ing the Plaintiff^s house and arresting him *^ with a Military force. 
" large military force of our said Lord the King, 
'^ then and there armed with dangerous and offen- 
'^ sive weapons, to wit, &c. the same miUtary force 
^^ being then and there used by him the said 
** Francis John, against the said Sir Francis, in and 
^< ibr the execution of the said first mentioned 
** warrant in the same plea mentioned, and with 
^' such military force so armed * and used as afore- 
<^ said, as was improper^ excessive, and unnecessary, 
^^ for that purpose, &c., and in an unreasonable 
" manner, and more violently than was necessary 
«« or proper/' &c. There was a similar replication 
to the third plea, omitting the breaking and enter- 
ing the house. 

The Defendant rejoined to the replications to the 
second and third pleas, taking issue on the excess, 
and issues were joined on both these rejoinders. 

The cause was tried at bar before the Court 
of King*s Bench, in £. T. 1811, when a verdict 
was found for the Plaintiff on the general issue, and 
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Julys, 7, for the Defendant on the two other issues; and 
v^^^^' I judgment was given for the Defendant. 
PEiviLEOB The Plaintiff brought his writs of error in the 
MEMT^^ir. Sx^quer Chamber, assigning for error in both 
nicpT.— cases that the justificatory pleas were not sufficient 
Writs of ^" ^^^ ^^ ^^^ ^^^ action, and that judgment ought 
Error. to have been given for the Plaintifi; or a venire de 

novo awarded to try the first issue. The judgments 
having been affirmed in the Exchequer Chamber, in 
£. T. 1812, the Plaintiff brought writs of error in 
Dom. Proc. assigning the same errors. The verdict 
in the second cause, it was alleged, had only ne- 
gatived the fact of excess of military force, and the 
question of law still remained, whether it was law- 
ful to employ a military force without a necessity, 
and the circumstances from whic^ it arose, stated in 
pleading. 

Mr. Broughamj for Plaintiff in ^ error (after 
stating the pleadings generally). I am relieved from 
much of the argument, not only by the fulness of 
the discussions below, but also by the admissions of 
the Judges, which amount to a recognition of the 
fundamental principle contended for by the Plaintiff, 
viz. that where another matter comes before a court 
of law, and a question of privilege arises «incident- 
ally, the Court must deal generally with the ques* 
tion of privilege. But it is said that when the 
House of Commons has resolved that a publication 
is a libel and a breach of privilege, and has com* 
mitted the individual, and an action is brought, and 
the resolution and order of commitment are 
pleaded, the Court cannot call on the House of 
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C01DIDOU8 to set forth the alleged libel, that it may July 9,7 
judge whether it is a libel or breach of privilege, ^^^^' ^ 
I mean to contend that courts of law^ if they deal pkivileoe 
with questions of privilege at all, must go to *he ^'^ J^^^'^^ 
fuU extent. tempt.— 

That courts of law have some jurisdiction over""^' . - 

... • •' JunBOictton of 

these questions of privilege appears from the case of coom of law, 
Donne v. Walsh, 4 Pryn. Pari. Writs, 743. in^riySS^T''^ 
which the Court not only took cognizance of pri.P«rliwn«t. 
vilege of parliament, but decided against the privi-^i^h.^' 
lege claimed for the members, of not being io^-vci. r 
pleaded during the sitting of parliament: and also Fleas, 
from the case of Rivers v. Cossins, 4 Pryn. Pari. ^* * *' 
Wr. 755. in which the Court of Exchequer, with 
the advice of all the other judges, agreed that a 
member might be impleaded^ though, as appears 
from AtwelCs case. Rot. Pari. No. 35. the House AtweU's caM. 
of Commons stilt persisted in their claim of exemp- 5 toI. Rolls, 
tion from being impleaded. But in the next cl>^m^^'^][^ 
of privilege, Roo v. SadcUffe, 1 Hats. 51. theRpov.Sad- 
claim was confined to freedom from arrest or im-p|^^Roii.' 
prisonraent, the exemptioh from being impleaded ^^' 
being given up. In these cases the House of Com- 
mons proceeded by writ of supersedeas. 

There are other cases in which the courts 
examined whether the privilege claimed really 
existed, as in the cases of the Duchess of Somerset 'Dndke%»o( 
V. Earl of Manchester^ 4th Pryn. Reg. 1214 ;£jnf Man- 
and Benjfon v. Evelyn, 14 Car. 2. RolL 2558. It^J^^p,^^ 
is well known that the celebrated judgment of SirBenTODv. 
Orlando Bridgeman, in the latter case, is in favour fj (j^* ^^^ 
of my argument He says, "that resolutions ^^l^^'^'^' 
** votes, in either House of Parliament, in the ab- 
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July 9| 7, ^^ 3ence of the parties concerbedj are not so con- 

^^^^1 1 i " elusive in courts of law ; but we majff with due 

PRIVILEGE *^ respect, notwithstanding these resolutions, nay 

me/t ^'^' " ^^ ^^** 6*^^ ^^^ judgment according, as we, * 

CONTEMPT.-- <* upon our oaths, conceive the law to be^ though 

^ ^^^- ft Qiir opinion shall fall out to be contrary to those 

*^ resolutions or votes of either House.** In the case 

'of the King v. Kfiotlyh Lord Holt says, '' but 

'' admitting that it," viz. /ex parliament^ ^' were a 

" particular law, yet if a question arise determinable 

'' in the King's Bench, the Court of King's Bench 

^< must determine it ;** and then he cites Benyon*s 

AdmisBioiis. ^^^^* 'I'^i' i^ admitted by the Counsel for the De* 

fendants, and by the Judges, particularly by the 

Chief Justice of the King's Bench. An extreme 

case had been put, and such may be properly put 

I4£ii8t.if8. ^^ ^ question like this inter apice$ juris. Suppose 

the House of Commons were to direct the Speaker 

to issue his warrant to put a man to death. The 

Chief Justice says, ^^ the question in all cases 

'' would be whether the House of Commons were a 

^^ court of competent jurisdiction for the purpose oi 

^^ issuipg a warrant to do the act. You are putting 

'* an extravagant case. It is not pretended that the 

^* exercise of a general criminal jurisdiction is any 

'^ part of their privileges.** And then he says, not 

blinking the question, ** When that case occurs, 

" which it never will, the question would be, 

'^ whether they had general jurisdiction to issue 

^ such an order, and no doubt the courts of justice 

'' would do their. duty ;" and that cannot be denied 

if there remains any settled law in the country. He 

afterwards says, after stating the opinions of Wright 
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and DenQison, justices, in Murray's case: 'MJuiy^r, 
" agree with Wrig;ht, and Dennison^ that it need ^^^^' ^ j 
<' not appeur what the contempt was ; but I am not pritileok 
« prepared to say, with them, that we could in «<? ME»T.t!ioir. 
'^ case judge of it, or that there might not appear tempt.— 
" such cause of commitment as, coming collaterally Murray's case 
" before the Court in the way of a justification 1 Wiu. S99. 
** pleaded to an action of trespass : '' the way in 
which this question comes — *' the Court might not 
^ be obliged to consider and to pronounce to be de- 
" fective/' This distinction, by the way, between 
a question coming directly and coming collaterally 
before the Court, is one which we take in our argu- 
ment. He Chief Justice afterwards says, '^ but if 14 East. 150. 
" it," viz. the House of Commons, " did not pro- 
** fess to commit for a contempt, but for some 
** matter appearing on the return, which could by 
*' no reasonable intendment be considered as a con- 
'^ tempt of the Court committing, but a ground of 
*' commitment palpably and evidently arbitrary, 
** unjust, and contrary to every principle of posi- 
** tive law, or national justice ; I say that in the 
''case of such a commitment, (if it ever should 
'* occur^ but which I cannot possibly anticipate as 
'' ever likely to occur,) we must look at it and act 
^* upon it as justice niay require/' 

These may suffice as to the concessions in point 
of principle, admitted also by the Defendant, and 
the course of defence which he has adopted. If 
the House of Commons, which for the purposes of 
this argument I may identify with the Defendants, 
had pursued a consistent course, they would have 
said, this, is a matter of privilege which we alone are 
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Jaiy s. 7, competent to determine. We will not answer any 
^^^[ t charge, we will not appear, much less plead to any 
PRIVILEGE action, because, if we do, %e are compelled to put 
memtI^ok- ^^^ privileges before the Court below. But they have 
y^MPT.— taken another course, and involved the matter in 
inextricable difficulty. Whether the individual has 
been rightly punished is a question which they 
refuse to try ; but the question they raise is, whether 
the Commons' House of Parliament has privilege, 
or a certain class pf privileges. What has happened 
upon this ? The Court of King's Bench has con- 
sidered the subject of privilege, and decided in their 
favour : and the judgment has been affirmed in the 
Exchequer Chamber, and now the matter is brought 
here ; so that the House of Commons, which de- 
nies that the courts of law can determine upon a 
question of privilege, carries the question through 
all the courts, and now before the other House, 
whose supremacy is denied, except as to the 
precedence of individual members. It is some- 
thing in a question of this kind inter apices 
Juris to show that every step they take leads to 
absurdity. 

It is admitted then that courts of law may dis- 
cuss and decide whether a general class of privileges 
belongs to the House of Commons or not ; that they 
may discuss whether the House has the power to 
commit for all contempts, for all breaches of pri- 
vilege, for all libels. And I may go a step farther, 
and take it from the admissions^ that the resolution 
of the House of Commons is not in all cases con- 
clusive, that such a class of acts is a breach ; and if 
so, the courts must deal with the question, not 
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only whether the House has the class generally, jaij 9,7, 
but must inquire into the particular case, so far ^®^^' ^ 
at least as to enable them to judge whether it is pbiyileob 
right in the House of Commons to claim the class, ofparua- 
The House of Commons at one time claimed for tempt.— 
its members and their servants the privilege of"'^'" 
being exempt from being impleaded, which was 
denied by the courts. Suppose that claim were 
revived, the courts would deny it. And if, on the 
face of a warrant of commitment, any thing should 
appear obviously absurd, or contrary to law, or 
beyond the jurisdiction of the House of Com- 
mons, as that a person was committed because 
be trespassed on the fishery of a member of 
parliament, a case not likely to have occurred, 
but which did occur ; or that A. B. and C. D. 
should be put back to back on a horse, and, with a 
label specifying the offence, ride in this manner 
round Charing Cross, which also did happen ; or, 
which did not happen, if the House of Commons 
should order A. B. to be put to death ; if these 
things should appear on a return to< a writ of 
habeas corpus^ the Court would take cognizance 
of the case, and give relief or redress. This follows 
from the admissions. Another conclusion irom the 
admissions is, that privilege is not so delicate a sub- 
ject that it must not be mentioned out of doors, 
and that the courts have dealt with them some- 
times rather roughly. Tiien if the courts would so 
deal with them, on account of any thing appearing 
on the face of the warrant, it would be manifestly 
absurd to say that the Commons could defend by 
involving themselves in obscurity. If it is possible 
that the Court would deny the claim, if it appeared 
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Juiys,7» on the face of the warrant and retarn, then the par- 

^^^ , ticular matter must be set forth, lest the House of 

— " ^ 111 r 

P41IVIX.BOB Commons shoold do that» per indirectumj which 

ME^^^. ^hey could not do directly. 

TEMPI.— I now come to inquire into the grounds on which 

LIBEL. 

Goands on '^ ** contended that the House of Commons have 
which it is tbc privilege now in question, of determining 
thattheH..C. whether a particular act amounts to a libel, and 
tTdcterK'^*'^^^ a libel .as entitles the House of Commons to 
what is a libel, punish by imprisonment. They say that it is ne- 
s h7 imimsofr- cessary for self-^protection^ to enable them to per- 
ment. form their functions, and to remove obstructions; 

®**"*^' and that this can be effected in no other wdy than 
this, that the House itself should have . the power 
to {tanish ; and it is relied on that the House of 
Commons is a court of record. That the House of 
Commons is not a court of record I shall after- 
wards show. At present I apply myself to the 
question of necessity generally. •^ And, first, if it 
.be inconvenient that they should not have this 
power, the inconvenience is not all on one side. 
There is no redress against their wrong, no im- 
peachment against them, nor can any of their 
members be questioned in any other court for what 
he has done in parliament. That is not the case 
with the courts below. Their judgments are liable 
to be reversed, not, I admit, in cases of contempt. 
But then, if the judges abuse the power, they are 
cognizable in another way : they may be im- 
peacbcjd ; they may be removed by address of the 
two Houses of Parliament ; and before the Revolu- 
tion they might be removed by the Crown; so 
that the House of Commons is above controul, the 
judges are ' ndt. Besides, the courts proceed by 
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known forms, and the accused is heard on the same Julys, ,7, 

1R17 

terms as the accuser. But in the House of Com- ^ ' ,^j 
mons the accused is judged in bis absence. A vague pbivil««b 
accusation is preferred. Tbe accused is beard and ^^^^^J^JJ;^^ 
ordered to withdrave ; and then, after he is with- tempt,^ . 
drawn, the greater part of the charge is brought 
forward against him ; and then they give judgment, 
and execute it by their own officers. Tbepreroga^ 
lives of the Crown are defended in the. courts, and 
its servants have na privilege in that respect more 
than any other subject. Where, then, would be the 
inconvenience, though the House of Commons 
should be compelled to say yea or nay to the parti- 
cular chaise, when they admit that they are bound 
to answer generally ? No ' inconvenience would 
result from it, except by a feilure of the Court to 
do theai justice, and then error might be brought < 

But the judgment might be affirmed in the House 
of Lords. I say it is not in their mouths to use 
that argument ; for they accuse us of putting ex- 
treme cases. And besides, I can show that tbe 
abuse on their part has existed, while no instance 
can be shown in which the courts have been remiss 
in maintaining their privileges; and this leads me 
to the authorities on which the claim rests. 

They rely upon an uninterrupted train of prece- Authorities.— 
dents, a long course of practice, and the enjoy ment ^^^^^^^^^ 
of tbe right Now the earliest case of commitment &c- 
for libel on the whole House is that of Hall, in the Case of Hall, 
23d^y^£liz. 1 Hats. 98. He was imprisoned, JJIJ^lJIf'gj 
fined, and expelled. The commitment was for six^^^t. ss. 
months, and further, till a revocation and retraction 
of the slander. But as this .was thought too inde- 
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finite, they added, after sentence, f uch a retraction 
, as should satisfy six members, &c. So mach for 
this doctrine of privilege, which is to be used only 
as a shield against the crown and the subject. Then 
there is a hiatus, and this uniform stream of deci- 
sion stops for three*fourths of a century. And then 
come the long parliament privileges, which I sup- 
pose will not be quoted as precedents. They called 
any power they chose to assume a branch of their 
privileges. They assumed the King's authority over 
the army, and made use of it against his person ; 
and whoever questioned their power was dealt with 
as Hall was. 

Then came the case of Pitman, and the riding 
round Charing Cross, for arresting a member's ser- 
vant in violation of a privilege not now claimed. It 
appears that after the Restoration the same notion 
of privilege prevailed in the House of Commons. I 
refer to the proceedings of the two Houses with re- 
spect to the case of Shirley v. Fagg, upon the occa- 
sion of an appeal from the Court of Chancery to 
the House of Lords, by Dr. Shirley against Sir 
John Fagg, a member of the House of Commons* 
A multitude of conferences took place. The House 
of Commons maintained that the appeal was a 
breach of their privileges, and denied that appeals 
lay from courts of equity to the House of Lords. 
They imprisoned the Serjeants and barristers 
who had, contrary to an order of the House of 
Commons, pleaded for Crispe in an appeal by 
Crispe against Dalmahoy, a member of the House, 
for a breach of privilege. The House of Lords 
decided the cause, notwithstanding tins claim of 
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privilege. It may be said that there the question July 2, 7i 
was decided only by the other House. But -why ^^^* 



then did they plead in this instance? For, by thcpRiviLBOB 
course which they have adopted, they have brought ^'g^^'^'^J^^ 
the subject under the cognizance of the courts tempt.— 
below before it came to you. When it was con- 
tended that the present claim of privilege was con- 
trat*y to Magna Charta, which provides that, no one 
shall be imprisoned, unless by the lawful judgment 
of his peers, or by the law of the land, it has been 
said that none but fanatics and drivellers in law 
could argue in this way, since the law of parliament 
was part of the law of the land. But that can 
hardly appear so wild and fanciful, when it is con- 
sidered that your Lordships then, taking notice of 
the imprisonment of the counsellors at law, and 
the attempt of the Commons to controul your judg- 
ments, and obstruct the execution of them, repre- 
sented this as *^ a transcendent invasion on the right 6 How. St. 
" and liberty of the subject, and against Magna*^*"* ^*^^' 
*' Charta, the Petition of Right, and many other 
^^ laws which have provided that no freeman shall 
** be imprisoned, or otherwise restrained of his li- 
*' berty, but by due process of law. This tends to 
'* the subversion of the government of this king- 
*' dom, and to the introducing of arbitrariness and 
'^ disorder.** 

It appears then that this current of decisions has 
not been uniform, and that the claims of privilege 
have not been regularly admitted : that the claim 
fi}r the^ servants of members has been abandoned ; 
so that privilege may be stretched a little on one; 
day, and reduced on another ; that there are no 

VOL. V. o 
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Julys,?, prescriptive privileges ; that they may be lopped off, 
V ' > sometimes by the House itself, but more frequently 
pRivxLBGB by the courts to whose decisions the House of 
MBvrl^oir- Commons has bowed. Other extravagant claims 
TSMPT.«~ have been made. It was at one time, claimed that 
the goods of members should not be taken in ex- 
ecution during the sitting of parliament. (Apsley^s 
case^ 17th £dw. 4.) That was abandoned. And, 
on the other hand, they have sometimes, doing 
what they would now consider as below their dig- 
nity, applied peaceably for a writ of privilege, which 
came from the Crown ; and thus they made applica- 
tion to the Crown to support their own privileges 
against it. 

In Hall's case they fined, and the Ch. J. of the 
King's Bench seems to think that they may yet 
fine. But in Bur. 1336. there is a dictum by Lord 
Mansfield that they could not fine, and that seems 
now passed from. Then as to the act 1 Jac. 1« 
cap. 13. so little was it clear that a member, even 
when arrested in execution, might legally be set at 
liberty by privil^e of parliament, that it was 
thought necessary by that act to give security to the 
Sheriff* against any action, for delivering out of ex- 
ecution any sdcb privileged person. 

There are other cases on which perhaps the 
House of Commons may rely : but the only one I 
shall in this place mention, is a recent one from 
the Journals of the Commons, .which is a very 
&iffith'scase. great privilege curiosity. Admiral Griffith, a mem- 
ber, complained that certain persons had trespassed 
on his fishery. The House of Commons, having 
no doubt of its jurisdiction, proceeded, to try the 
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erase like an action of trespass, though more July », 7, 
clumsily than a court of law would have proceeded. ^ /^ j 
The accused were found guilty, not of a trespass, privii^i^b 
bat of a breach of privilege, and were ordered to^^jJ^J^^^^t^^ 
stand committed ; and afterwards, on their humble™**"*— 
petition, after being reprimanded on their knees, 
they were discharged, paying their fees ! So much 
for the lex parliamentiy ab omnibus querendaj # 
wnultu ignorata^ xi paucis cogntta: of which law of 
parliament Ch. J» De Grey says, '' I wish we had Crosby's case, 
^ some code of the law of parliament ; bat till we jgg. '2 BUc.^* 
^< have such a code^ it is i mpossible we should be able ^ 7^^- 
^ to judge of it.** And another Judge (Gould) says 
^ the Ux et comuetudo parUamenti is known to 
<< parliament only/' Thus then, from Admiral 
Griffith^'S case, it appears that so recently as the end 
of the last reign, the House of Commons carried 
notions of privilege 90 iar as to hold plea of a trefr* 
pass. I pass from these precedents to the decisions 
of the courts of law. 

The Aylesbury case is one 00 which they parti- Dedsions. 
cukrly rely; which is well known to have been de-»^^^j"2d. 
cided in favour of the House of Commons^ against Bayin» 1105. 
the opinion of Lord Holt, Ch»J. The question 
arose on a return to a habeas corpus, sued oUt by 
Paty and others, who had been committed 1^ the 
House of Commons for a breach of privilege, by 
bringing Actions against the constables of Aylesbury 
for refusing their votes at an election. Holt 
thought they shguld be discharged, observing 
*' that this was not such an iipprisonment as the u How St. 
<< freemen of England ought to be bound by; and*^*^^^* 
** that it did highly concern the people of England 

o 2 
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Jaly 8, 7f " not to be bound by a declaration of the House of 

^ '^' * ^^ Commons in a matter that before was lawful/ 

PRiviLBOB That is the case of the Aylesbury men. They also 

MswT.'^oir- ""^'y ^P^** Murray's case, and that of Rex v. Flower^ 

TBHFP.— 8 T. R. 314. for the acknowledgment of their 

Murri¥*8Cfc8e»P^^®'' by the courts of law. I have this observa^ 

-1 Will. tgg. tion to make on all of them ; that they brought the 

question of privilege directly before the Court upon 

Hab. Corp. returns to writs of hab. carp, so that if the Court 

had liberated, there would have been a direct and 

immediate conflict of jurisdictions. We do not 

contend that there ought to be such a contest. Cine 

court committing, another cannot liberate. But 

QoMtion of where the question of privilege comes incidentally 

I'M^lmdm^ before a court of law, the Court may determine it, 

^' and no conflict takes place. When an action of 

trespass is brought in the proper court, it must not 

be stopped by an incidental question of privily. 

The principal part of the present case is trespass, 

which the Court of King's Bench may try, and the 

House of Commons cannot ; and, if an incidental 

elaim of privilege is set up, the Court must deal 

with it as it would with an incidental question of 

pri2e or marriage, though properly determinable in 

the Admiralty or Ecclesiastical Courts; and that 

' disposes of all the cases upon returns to writs of 

haL Corp. in which, if the Court had interfered, 

there would have been a direct conflict of jurisdic- 

BntheH't caseations. Vaughan, Ch. J. in his judgment in 

6 How sif* Busheirs case, cites two cases from Moor, 839. in 

Tr. 999.1004. the Qth of Eliz. and 13th of James L in which 

wi^ahd Apt- the Court of King's Bench, , upon returns to writs 

^Tfiart^o ^^ ^^' ^^^* stating contempt of the Court of 
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Chancery, liberated the prisoners. But we admit jaiy §^ 7, 
that now, if otie court commits for a contempt,^® ^7- 



"V 



another will not liberate. But does it follow that if privilboe 
a person is wrongfully committed he can have no ®' »a«ha- 
redress ? We admit that this is the first instance tbmpt.-— 
of such an action, but a case may be put where the^"'^' 
distinction would be taken and acted upon. The 
Crown has the authority over the army, and dele- 
gates that authority to an officer ; the officer arrests 
a soldier illegally ^^ ex. gr. for that he refused to 
obey an illegal order. The soldier sues out a writ 
of hab. Corp. and the return is — ^imprisoned for dis* 
obediencd of orders. The Court would refuse to 
liberate. But might not the soldier bring an action 
for the fiilse imprisonment? It would be his duty 
to disobey ; he would have been punishable if he 
bad obeyed: and for that false imprisonment he 
might maintain his action, though the Court would 
not on such a return order his liberation. This 
doctrine is recognised by Lord Kenyon in Rex v. 
Suddis^ I East. 306. Now the case is stronger for 
the Crown, because the interference between officer 
and soldier is a matter of peculiar delicacy. Though 
the courts^ therefore, will not interfere where their 
interference would produce a conflict of jurisdic^ 
tions ; why should not the wrong doer answer in 
damages ? Let there be in this instance the same 
remedy as for the soldier. One might figure such 
an absurdity that it would be impossible to refuse 
redress. Suppose those men who were imprisoned 
in Admiral Griffith's case had brought an action 
against him fbr breaking and entering their close,' 
and he pleaded the decision of the House of Com** 
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Jalys, 1, mons. To be sure the House might imprison them 
w ^^' ^ J for bringing the action, but how could the Court 
PRIVIX.B6E allow that sentence to be conclusive as to the right 
mvu^ov'^^ property? It ^as said by one of the Judges* 
TEMPT.— below, that if privilege of parliament were examin- 
*Bayley J. ^^ ^^ ^^^ Court of King's Bench in such a man* 
Vid. 14. East-ner as. that it ought to have been averred as a tra- 

12 .160. 

versable iact, that the party had been guilty of the 
contempt or breach of privilege ; the fact would be 
examinable, not merely in the King's Bench, but in 
every inferior court in which trespass could be 
brought, even in the County Court. That, however 
is only idem per idem ; for from the course actually 
adopted by the Commons, the infcrfor courts might 
have the cc^nizance of their privileges, and the 
County Court might have had to try this great cause. 

Record. This brings me^ to the argument founded upon 

the circumstance that the House of Commons is a 
court of record. I abandon the argument that the 
House cannot commit for contempt, as not being a 
court of record, or at least I do not push it so fiir 

14 East. 15Q. as it has been carried. But the circumstance of its 
being a court of record has been relied on below* 
and I submit it is no court of record. It has no 
regular form of proceeding : and if its law is known 
to few, as Lord Coke said, its practice is known tp 

Oatet'scaw, none. In Oates*s case the Court of King*s Bench 

10 How. St. _ , . . . w-r i. ^ 1 

Tr. 1168—4. would not admit the House of Commons to be a 
I court of record, and reAised evidenoe which would 

have been admitted if that House had been a court 
of record. The entry in the journals of the House 
of Lords of the reversal of a judgment, is evidence 
of that nevcrsal {Jones v. Randall^ Cowp. 17); that 
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being its record, as a court of judicature. But July 2,7, 
the House of Commons is no court of record : ^ ', 
no writ of error can be brought in that House; and priyii.b6b 
neither its journals nor those of the House of Lords m'bmtv^ojt- 
are records {Rct v. Arundel^ Hob. 1 10) ; for though, tbmpt.— 
as Lord Holt says, the House of Lords be a su-^ 
preme court erf* record, yet every vote there passed 
is not an act of judicature, unless the proceedings 
in order to it had been judicial {Rex v. Knotlys).Bjexr. 
It is true Coke says in 4th Inst. 23. that in his ^^ulii. St. 
opinion the parliamentary journals were entitled toTVj^Sf: 
the authority of records^ and he refers to 6 Hen. 8. 10. Skin, 336. 
cap. 16. But that proves no such thing. It pro- *^' ^^' 
hibits the absence of any of the members without 
licence entered of record in the clerk's book ; but 
that is merely a loose way of stating what stands to 
the House of Commons in place of a record. In 
the case of Rex v. Creevey it appeared that Mr. Rex v. 
Crecvy had published a correct account of a speech ^'**^*^' 
of his in the House of Commons for his constitu- 
ents. An action was brought for a libel, and a ver- 
dict given against him. A motion was made for a 
new trial, on the ground that the House of Com- 
mons was a Court of Judicature, and that the pub- 
lication of its proceedings was allowable, on the 
s^me principle as the publication of the proceedings 
of other courts of justice ; and the case of Curry 
o. fVatter^ 1 B. P. 525. was cited. But a new trial 
was refused. 

But supposing the House of Commons to have 
this power, the Plaintiff's privilege of parliament 
ought to exempt him. I refer to the cases of Walker Vid. Wilkes's 
V. Gromwr (Earl of ), 7 T. R. 17 1, and that of ^; * ^^^•' 
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July 2, 7, Catmur v. Knatchbull (Sir £•), 7 T. R. 448. The 
V '^ ■ _ - ^^®^ of Brearton, I Hats. 131. is also in point; and 
FRiviLBGE one still more in point occurs in the same vol 
MBN^.— CON- After this it^ will be hard for the Commons to con- 
TBMPT.— tend that their own members have not the privilege 

of exemption from commitment for contempt. 
Excess. Now I come to the question of exce9s. It is 

clearly laid down by Sir F. Pemberton in the pro- 
Jay V. Toiv ceedings relative to the case of Jay v. Topham^ that 
St.'rr.ssK^^h^ Court would inquire whether there was excess or 
impropriety in the execution of the order of the 
House. Two things are here complained of as ex- 
cessive or improper in the manner of executing the 
.Breaking open order of the House : — 1st, the breaking open the 
* ** ^^' outer door { and, 2dly, the using a military force. 
As to the breaking open the outer door, the au- 
Seinayne*sor thority of Scmayuc's case falls from under their 
f^^^g^^'^'feet, though the Judges below relied on it. The 
Cro. El. 908. reliance is on the words in the report in Cro. £1. ; 
yclv!^28. ' " that WilUams agreed with the opinion of Fe/wr- 
'^ ton and Fenner in omnibus^ that the Sheriff might 
<' not break any man's house to take execution, 
^^ unless in the Queen's case, or for a contempi.*' 
The House of Commons was well advised to resort 
to the report in Cro. El. for Coke says nothing 
about the contempt ; and as to the opinion of Yel- 
verton^ he himself must have best known what he 
said, and hear what he says, *^ unless it be on a 
. *' capias utlagatumy which is the Queen's suit for 
^^ the contempt of the party, it is not lawful for 
^' the Sheriff to enter the house unless it be open, 
•* &c." This then is no authority for them. Then 
Military force, with respect to the employment of a military force. 



ON APPEALS AND WRITS OF EllROR. iSQ 

that is open to us on th^ pleadings, and we say it Joly t, 7i * 
was illegal. It has been said that the soldiers were . ' j 



bound to assist in executing the warrant as well as pRtvii^ioB . 

other citizens. But the record alleges that it was 2mt!.^coii- 

a military force of our Lord the King. And in tbmptw— 

J^orne^s case it was said by De Grey> Ch. J., ** the Home's case, 

" King's troops may, like other men, act as iWiri- ^^P' ^®** 

^^ duals, but they can be employed as troops by the 

" act of the government only," (Cowp. 688). That 

is the objection in my argument. The allegation is, 

that they were soldiers of our Lord the King, and 

therefore they were employed as the King's troops 

and not as citizens in red coats. Now why do I 

contend that the warrant could not legally be ex* 

ecuted by soldiers ? — 1st, the law does not recog* 

nize soldiers as such, and so it was argued in the 

defence of Lord RussePs innocency, by Sir R» 

Atkins, who says^ ** to seize and destroy the king's 9 How. St. 

« guards. The guards! What guards? What or ^'^^^^Z 

** whoni does the law understand or allow to be the 

" King*s guards for the preservation of his person ? 

*^ Whom shall the Court that tried this noble Lord, 

^' whom shall the Judges of the law that were then 

*< present upon their oaths, whom shall they judge 

" or legally understand by these guards ? They 

^ never read of them in all their law books. There 

^* is not any statute law that makes the least men* 

*' tion of any guards. The' law of England takes 

*' no notice of any such guards, &c.'' King Henry 

VIL was the first who set up a band of gentlemen 

pensioners as a guard about his person ; and the 

laws and constitution of these kingdoms, a^ Black-' i BUcCom. 

stone observes, know no such state as a perpetual ^^^" 
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jQly9>7i standing soldier, bred up to no other profession 
, ' , than that of war. It is well known that the army 

pRtviLsam exists only by suffrance from year to year ; and so 
jealous is the law of the interference of the military, 
that the troops are removed from assize towns when 
the Judges arrive there. And so it is when elections 
take place ; so little does the House of Commons 
like soldiers, except on particular occasions. The 
King's troops, therefore, existing by suffrance only 
from year to year, cannot be proper instruments for 
executing the orders of the House of Commons. 

13 Car. 2> cap. The Command of the militia, as well as that of the 
regular Bvutiy, is by law in the Crown ; and how is 
the House of Commons to proceed when they em- 
ploy soldiers? They cannot command the assist- 
ance of the troops by their own authority. They 
must apply to the Crown, and then what becomes 
of their privileges ? They have only their mace 
and Serjeant at Arms. " They keep a hawk," (the 

North'sEx- Serjeant) as Roger North says in his Examenj 
"and must every day provide flesh for their hawk ;** 
and he holds his place by patent from the Crown. 
When a body claiming a power has not means to 
Mercise that power, it is a strong argument to show 
that it has not the power ; as, if a court could not en- 
force a venire^ it would be a strong argument to 
show that it could not try by jury. And so, here, 
sis the House of Commons has not the means of 
enforcing the service of the King's troops by its own 
authority, it is a strong argument against their right 
to execute their orders by the assistance of soldiers. 
They claim their privileges as a protection against 
the crown, and yet they say they will enforce their 



amen, 66o. 
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orders by means of the King's troops. The execu- Jolys, 7, 
tion of their orders by the aid of a military force ^ * t 

is therefore inconsistent with their own argument^ privilsgs 
and this is one more of the difficulties in which tlie^^^^'^^^ 
case has been involved. • tbmpt.— 

Mr. Caurtnay. The points to be considered in 
this case, as it appears to me, are th^e : — 1st, Whe- 
ther the House of Commons has the power of com* 
mitting Ibr contempt, as a breach of privilege. 2dly, 
Whether the warrant is a good ground of commit* 
ment. 3dly, Whether it has been executed in a 
proper manner. 

ist. Whether the House of Commons has the Whether the 
power of <:ommitting for contempt as a breach c>f ^'j^j^^^ 
privilege. It can only have it by immemorial usage, contempt as 
by statute, or statutary recc^nition, or from .ne- privilege, 
cessity^ as being inherent in its existence. I am 
not driven to show that parliament had not that 
power from time immemorial. It is enough for me 
to show that the House of Commons had it not. 
Bat the House of Commons had itself no existence 
till after the time of legal memory, till the reign of 
Hen. III. as was stated below. Tbey attempted to 
oaeet this argument in this way : they said that th^ 
House of Commons, though it had no separate ex- 
lateaoe till after the time of legal memory, sat as a 
collective body with the King and Lords. But 
there is no evidence of that, so that this argument 
as to their having the power from time immemorial 
fmlls to the ground. And how do the facts agree 
with the assumption ? Tbey cannot go. back further 
than the reign of Elizabeth as to the exercise of the 
pmver. If that were not a sufficient answer^ tt 
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Joly, ^, 7, might be said that if they had the power when they 
^ '^ J sat with the Lords and King, it does no^t follow 
pRiviLBGB that they have it when separate. Each member 
MBwrJ^coM-^'^y *^^* ^^^^ *^® powers which belonged to the 
TBMPTw— whole body, and the House of Commons certainly 
has not a separate Jegislative power. 2dly, They 
have no such power by statute. They have indeed 
relied on two acts of parliament ; but when these 
are examined, the argument founded upon them falls 
to the ground. The act, 4 Hen. 8. cap. 8. was 
passed upon the occasion of the imprisonment of 
Strode for something which he had done in parlia- 
ment, and the extent of it is no more than to give 
personal immunity to the members for things done 
in discharge of their duty. The other act, 1 Jac U 
cap. IS. which they say .is a statutary recognition of 
this privilege, after enacting that, when a member 
of parliament, arrested in execution, should be set 
at liberty hy privilege of parliament, the party 
might again take him in execution after the privi- 
lege of that session of parliament should have 
ceased, contains this proviso ; *' Provided always 
** that this act, or any thing therein contained, shall 
*Vnot extend to the diminishing of any punishment, 
^* to be hereafter, by censure in parliament, in- 
^^ flicted upon any person which shall hereafter 
*' make, or procure to be made, any such arrest as 
^^ afhresaid.*' Now, giving this its tnost extended 
meaning, it only applies to punishment, to be in* 
flicted for arresting members during the sitting of 
parliament ; and the House of Commons must have 
that power to preserve its existence. The third 
ground is that of necessity, and that appears to me 
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td be the formidable ground ; for it is impossible to July 9;?, 
deny that a body, such as the House of Commons^ . „/^ , _'/ 
must have immunities and privileges^ and complete pritilbos 
sel&protection ; which implies all the power that is MBn-^ov^ 
necessary to make it effectual. But it has been'^'^'^'^ 
justly and wittily said, that power is a sword, privi- 
lege a shield : and, as to the assumption of power, 
there is hardly any thing t|)at may not be construed 
into a breach of privilege, or any power that may* 
not on that ground be assumed. I refer to what 
Lord Clarendon says, *' Aftei* the act for the conti- 
*' nuance of the parliament^ the House of Com- HUt Rehel, 
'' mohs took much more upon them, in point of ^^ ' ^' ^'' 
^ their privileges, than they had done, and more 
** undervalued the concurrence of the Peers : though 
'^ that act neither added any thing to, nor extend- 
** ed their jurisdiction, &c. &c. But now that they 
<< could not be dissolved without their own consent, 
^^ &c. they called any power they pleased to assume 
^< to themselves a branch of their privileges, and 
^ any opposing or questioning that power a breach 
** of their privileges, which all men were bound to ' 
** defend by their late protestation, and they were 
'* the only proper judges of their own privileges. 
** Hereupon, they called whom they pleased delin* 
** quents, received complaints of all kinds, and 
*^ committed to prison whom they pleased, which 
*^ had never been done or attempted before this 
^parliament, except in some apparent breach, 
^* as the arresting a privileged person, or the 
'* like-^ 

• I would also admit the power of the House of 
Commons to commit for contempt, th^t is, for con- 
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^oljr^»7f tempt properly so called, distinguishing the legal 
^ * ^ from the popular sense of the word. The legal 
pRiviLBOB meaning is an actual or constructive obatruction of 
MBvr.— COM- process. In common language it means oontomely. 
wBwI "" Where there is a legal contempt^ or an actual or 
constructive obstruction to their proceedings, the 
House of Commons has the power, not vindictively 
to punish the oflfence qua offence, but to abate the 
nuisance. But there the power ends where the ne- 
cessity ends. We do not. contend that immunity 
ought to be given to libels> but that the Hduse of 
Commons ought not to be judges in their own 
cause. The House of Commons hasno criminal juris^ 
diction, or, if it has the power to punish an ofience 
as such, it is an anomaly in the history- of our 
courts that such a power should belong to a body 
which cannot apportion the punishment to the 
offence. Take the present offisnce for instance. A 
libel may be the most atrocious, or it may be the 
most trifling of personal affronts. And yet see the 
situation of the House of Commons ; if the most 
atrocious libel against it should be published on 
the last day or the last hour of its sitting, it can 
imprison the libeller only for that day or hour. But 
there is no such anomaly if the power exists merely 
for the purpose of removing obstruction. 
Whether the 2dly, Whether the warrant is a good ground of 
«>o?ground Commitment. Besides other objections, it does not 
of commit* pretend to commit for a contempt, but for a brea<^h 
of privilege ; and that was a libel, and a libel on a 
past proceeding of the House, as appears by this 
record, and could not therefore have been an ob- 
struction of a present proceeding. The mere naked 



ment. 
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bet here is the admission that a paper called a July ?, ?• 
libel was printed by the Plaintiflf*8 authority ; and . ' , 

I. submit, the libel should have been set out onpRiviues 
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grounds, of justice ; for if it appears that it is no^^ar!^ 
libel, you will oot lend yoor judgment and autho* tempt.-^ 
rities to the injustice. The House of Commons 
sboald, therefore, bate shown the grounds of their 
proceeding. But the warrant does not even state 
th^ the Plaintiff, is guilty:; it only states that the 
Plaintifl^ having adnUtfsd tiv^ ibt paper which the 
House of Commpos resolved to be a libel was 
printed by his authority, was thereby guilty of a 
breach of privil^e. How could the admission make 
him guilty of a breach of privil^;e ? Then there 
is no allegation in the warrant of the publication of 
the libel ; and the libel cannot therefore be a breach 
of privilege, for it might have been all along in his 
table drawer for any thing that appears on this war- 
rant. ' It has been argued that no other court^ will 
relieve, because the Plaintiff was committed for a 
contempt. I have already said that it is not a com- 
mitment for contempt j but suppose it were, there 
are in Moore's Reports, 83Q, 840. a number of cases 
(Apsley*8 and others), which show that the rule con* 
tended for is laid down too broadly, and tha^ other 
courts will sometimes interfere in such cases. Ch. 
J. Vaughan says, in Bushell's case, ^* that the cause Van. Rra. 
'* of the imprisonment ought, by the return (to asl^Tr?^^ 
" hab. carp.) to appear as specifically and certainly 
'^ to the Judges of the return, as it appeared to the 
** Court, or person authorised to commit, else the 
^^ retUKn is insuffioieaL'^ But.it could not so appiear' 
by a return founded on this warrant. It may be^ 
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Jaly.9p7» and has been argued^ that your Lordships cannot 
w ' , take <!ognizance of the question, whether it is or is 
pftiviLBOB not libel, breach of privilege, or contempt^ in the 
mHT^^v- particular instance^ that being settled by the reso- 
TBMFT.^ lution of the House of Commons. But in Fitz- 
9 Com. Jour, harris's case your Lordships refused to receive an 
Tr^s^ ^ impeachment against him. The House of Com- 
mons said this was illegal, and resolved that the 
proceeding in any inferior court .would be a breach 
of privilqre. But Fitzharris was tried by the Court 
of King's Bench, convicted, and executed. This 
shows that your Lordships may investigate whether 
there is a breach of priyilege or 'not, notwithstand- 
ing their resolution. 
Fiteherbm't Jn Fitzherbert*s case, 35 Eliz. there being then 
Joar. 48S. ^ doubt how a member^ who had been arrested^ 
should be relieved. Coke, who was then Speaker^ 
said, ^^ Firsts this writ of privilege must go from 
'*' the body of this House, made by me, and I to 
** send it into the Chancery, and the Lord Keeper to 
^< direct it. Now before we make such a writ, let 
<' us know whether by law we may make it, or 
^ whether it wilt be good for the cause or no. For 
*' my own part, my hand shall not sign it, unless 
^< my heart assent to it. And though we make such 
*^ a writ, if it be not warrantable by law, and the 
^^ proceeding of this House, the Lord Keeper wil( 
^^ and must refuse it." This was an acknowledg- 
ment that the Lord Keeper had authority to inquire 
into the matter, whether a breach of privilege or not. 
R. Coke's And SO it appears also from the case of Richard 
Coke, 1 Hats. 96. upon whom a supboena out 
of Chancery had been served; aod th^ Commons 
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being of opinion that their privileges were con- July 2,7, 
cemed, sent a deputation of some of their mem- ^ ' - _ ^ 
bers to the Lord Chancellor^ who answered, " that privilege 
*^ he thought the House had no such privilege ment.^Vn- 
*' against subpoenas as they contended for, and that tempt.-- 
^^ he would not allow any precedent in the House of 
^' Commons to that effect, unless they could show 
'^ that they had been allowed and ratified by the 
** precedents in Chancery.** Another authority is 
that of Lord Holt in the case of Re.r et Reg. v. 
Knotty 8^ who said that their resolution would not 
make that a breach of privilege which was not so 
before. Your Lordships ought, therefore, to be put 
in a situation to consider whether this is a breach of 
privilege. Then there are these critical objections 
to the warrant: — 1. That it does not allege that 
the libel was printed by the authority of the Plaintiff, 
but only that he^ having admitted the fact, was 
thereby guilty of a breach of privilege. How* the 
admission can be tortured into a breach of privilege 
I cainnot understand : — 2. That it does not allege 
that the libel was published by the Plaintiff: — 
3. That the word '^ reflectingj on the just rights,'' 
"&c. was equivocal^ for he might have reflected upon 
them favourably. In an indictment for obtaining Rex ▼. Airej, 
money on false pretences, if it is alleged that the * ' ' ^' 
Defendant unlawfully, knowingly, and designedly, 
pretended so and so^ by means of which pretences 
be obtained the money ; what doubt could there be 
that this was a charge that the pretences were false ; 
yet they say that it is not sufficient, but you must 
proceed to negative the pretences to be true. I 
might ask whether, if this nicety is required in 

VOL. V. p 
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Ja)79,7| indictments, it ought not a fortiori to be veqiiirad 

V ' ^ J in such a penal execution as this. 

PRIVILEGE 3dly. Whether the warrant was properly e«e- 
cuted. And, first, with respect to the breaking 
open the outer door, Seoiayqe's case,, for the reasons 

Whether the already Stated, is no authority whatever for it. It 

warrant was jg only where the King has aet interest that the outer 

properly exe- ^ ^ 

cuted. door can be lawfully broken open ; and Treby, Ch. 

J. in a note to Dyer, says, *' By the common law no 
*' house may be broke open by the ofiker of the 
*^ King, at the suit of a common person, otherwiae 
^* at the suit of the King. But now by 21 Jac. 1. 
** cap. 19. ^ 8. concerning bankruptSi the com- 
'' missioners may break open the house of another 
** for the debt of the debtor : and if bankrupts con* 
" vey their goods to their neighbour's house, the 
^* commissioners cannot, but the Sheriff may, break 
*^ open the hotiSCj because he is the sworn officer of 
•* the King. The commissioners may break open (he 
*^ booth or shop of another to get at the bankrupt's 
^' goods." The act gives the commissioners power 
to break o])en, not only shops and warehouses, but 
also houses and chambers; and yet, though the 
power is so distinctly given, the house can be broken 
open only by the King's officer. The only ground 
on wiiich this is justified, is, that the pubKcisa 
party, and that it is for the benefit of the commoo- 
wealth ; but these words, in order to have such an 
effect, must be held to imply something beyond an 
ordinary expediency— something of a moral neces^ 
sity. But as long as the Plaintiff confined himself 
to his house, he could not obstruct the prooeedingt 
of the House of Commons: if he came out, the 
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warrant might be executed ; so that there w»s nojaiyrf,r, 

necessity in this instance for breakhn^ open the \ J _, . 

door. Secondly, with respect to the employing d privilege 
military force, I need not add any thing to what ^^^^^^^^^' 
been said already. The jealoosy of the constitu- contempt.— 
tion is very strdng as to the interference of soldiers 
in the execution of process, and petvades the whole 
frame of our municipal law. The Sheriil^ or the 
officers of the Houses of Lords' or CommonPs, hav^ 
a right to the services of individuals, whatever be 
the colour of their coatfi. That is clear. But the 
House of Commona has no power to call on soldiefs 
as a body under their officers, a^d acting as the ser- 
vants of the Crown. 

Lord Eldon, (C.) The Counsel for the PlainCiif jdy r, lair. 
having been now heard, I propose to your Lordships 
that the Counsel for the Defendants should not be 
heard, until we shall have received the advice of the 
Judges on tific following question, viz. " Whether, Question to 
« if the Court of Common Pleas, having adjudged ^^^•^"^Kes- 
'^ an act to be a contempt of Court, had committed 
'' for the contempt under a warrant, stating such 
^' adjudication generally without the particttlai' cir- 
** cumstances, and the matter were brought before 
" the Court of King's Bench, by return to a writ 
'^ of habeas corpM^ the return setting forth the 
<' warrant, stating such adjudication, of contempt 
*' generally; whether in that case the Court of 
** King's Bench would disebai^ the prisoner, be* 
^* cause the particular facts and circamstances, out 
^* of which the contempt arose, were not set forth 
" in the warrant.-' 

p 2 . 
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July 7,1817. The question being handed to the Judges, and 
they having consulted among themselves for a few 
minutes. Lord Ch. Baron Richards delivered their 
unanimous opinion that in such a case the Court of 
King's Bench would not liberate. 

Lord Etdotij (C.) That this is a case of very 
great importance none will dispute : but at the same 
time I do not think it a case of difficulty. If I 
did, I should be anxious to hear the counsel for the 
Defendants before proceeding to judgment. But in 
my view of the case, considering it as clear in law 
that the House of Commons have the power of 
committing for contempt ; that this was a commit- 
ment for contempt ; that the general nature of the 
contempt, if that was necessary, was sufficiently 
set forth in the warrant ; and being of opinion that 
the objections in point of form have not been sus- 
tained^ unless any other Noble Lord should express 
a wish to hear the Counsel for the ^Defendants, I 
shall nbw move that the judgment of the Court 
below be affirmed. 



Lord Erskine. When this matter was first agi- 
tated, I understood that the House of Commons in- 
tended to pursue a very different course. I was 
therefore alarmed. I expressed myself, because I 
felt, with ws^mth. I have changed none of the 
opinions which I then entertained ; I then said that 
the House of Commons ought to be jealous of such 
privileges as were necessary for its protection. My 
opinion is that these privileges are part of the law 
of the land^ and upon this record there is nothing 
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more than the ordinary proceeding; the Speaker of Joiy 7, isit. 
the House of Commons, like any other subject, ^"""''v-"-^ 

PRIVILECS 

putting himself on the country as to the fact, andoFPiKUA- 
pleading a justification in law; for this was not a"MPT>^^' 
plea to the jurisdiction, but a plea in bar. This^BEL, 
course of proceeding gave me the most heart-felt 
satisfaction; for if the judgment had been adverse 
to the Defendants, the House would no doubt have 
submitted. It would be a libel on the House of 
Commons to s-dppose that it would not. Therefore, 
bj this* judgment, it appears that it is the law which 
protects the just privileges of the House of Com- 
mons, as well as the rights of the subject. 

The case has been argued with great propriety; 
but it was contended that it was not alleged in the 
warraot that the libel wdis published by the Plaintiff. 
But it is alleged that the paper was printed by his 
authority. And if I send a manuacript to the 
printer of a periodical publication, and do not re- 
strain the printing and publishing of it, and he 
does print and publish it in that publication, then 
I am the publisher. The word reflecting, standing 
separately, would not be sufficiently distinct But 
the warrant recites that ^the letter had been ad- 
judged to be a libellous and scandalous paper, re- 
flecting on the just rights and privileges of the 
House of Commons : and the meaning there must 
be, arraigning the just rights and privileges of the 
House. 

I myself, while I presided in the Court of Chan- Vid.ex^wte 
eery, committed for contempt^ in a case in which ^J^'^^^V* 
a pamphlet was sent to me, the object of which 
was, by partial representation, and by flatteidng the 
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Joly 7, t8U. Judge, to procure a dMferent apecies. of judgment 
""^^"^^s^^""^ from that which ifould b« admimstered in the ordi- 
OF FAALiAt' nary course of justice. I might be wrong, but I do 
-J!?Ir^^* not think I was. The House of Commons, whether 
LI9EL. a Court or not, must, like every other tribunal, have 

the power to protect itself from obstruction and in- 
sult, and to maintain its dignity and character. If 
the dignity of the law is not sustained, its sun is 
set, never to be lighted up again. So much I 
thought it necessary to say, feeling strongly for the 
dignity of the law ; and, have only to add, that I 
fully concur in the opinion delivered by the judges. 

The Counsel were called in, and informed that 

« the House did not think it necessary to hear Counsel 

for the Defendants. And then, without further 

proceeding, the judgments of the Court below were 

AFFIRMED. 



ENGLAND. 

IN EREOR FROM KING'S BENCH. 

RANDotL and others — Plaintiffs in error. 
Do£| on the several de* 

mises, and on the joint 

demise, of. Roake and 

Others 



^ Defendant in error. 



May 9, 7/1(3, Devise of freehold estates to J. R. nephew and beir ;»t law 

1817. of testatrix for life; and on his decease *^ to and amongst 

<* his ekiddrm lawfully begotten^ equally at the age of 
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** twenh/^one^ and their heirs as tenants in common : but ifh^w a, 7, 16, 
^* only one child shall live to attain such age^ to him or her^ 1817. 
" ana his or her heirs^ at his or her aofi of twenty-one years : "-— ^"^-^ 
" and in case my said nephew shall die without lawful issue, devise at <1. 
" or such lawful issue shall die before twenty-one," then "~^ condi- 
over. Held by the Court of King's Bench, and judr "^"^ ''''*'" 



ment affirmed in Dom. Proc that the children of J. R. • 

tock a vested remainder. 



IN the month of Juno, 1811, the Defendants in 
error brought ap ejectment in his Majesty's Court 
of King's Bench, for the recovery of certain dwell- 
ing-houses, with the appurtenances, in the parish of 
Christ Church, in the City of London, which, 
under the will of their great Aunt Sarah Trymmer i 
they became entitled to on the decease of their late 
father John Roake. The demises in the ejectment 
are laid on 1st June, 1811; the Plaintiffs in error 
entered into the common rules on defending as 
landlords, and pleaded the general issue. The trial 
of this cause was suspended for some time, during 
the pendency of another ejectment upon the same Doe v. Now 
title, for. premises in the county of Surry, in which s"} 33^*"^ 
a special case had been made at the summer assizes, 
1811, but was not argued till May, 1813, when 
judgment was given therein for the now Defendants 
in error. Shortly ^fter the above-mentioned deter- 
mination, the proceedings in this ejectment were 
renewed, and the issue therein, coming on to be 
tried at the adjourned sittings after Easter Term, ^ 

1813, a special verdict was founds with the usual 
formalities ; and as no point of form occurred, the 
following abstract of the verdict will suffice. 
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Mays, 7, Id, Sarah Trymmer, widow, being seized in fee of 
^ — ^ ^-_^ the premises in question, duly made and published 
DEVISE AT 21. her last will in writing, dated 6th June, 1783, exe- 
TioH 8UBSE- cuted and attested as the law requires for passing 
Sfe^Ilv ^^^' estates; and thereby, after (amongst other 
diet. ^^'" things) giving a certain speciSc bequest to John 
Roake, her nephew, she gave and devised the tene- 
ments and hereditaments therein mentioned (where* 
of the premises in question are parcel) in the follow- 
ing words : 
Devise. i( J gjye ^nd devise all my freehold estates in the 

** City of London and County of Surry, or else- 
** where, to my said nephew, John Roake, for his 
" life, on condition, that, out of the rents thereof, 
^< he do, from time to time, keep such estates in 
** proper and tenantable repair. And on the decease 
^ of my said nephew John Roake, I devise all my 
^^ said estates (subject to and chargeable with the 
" payment of 30/. a-year to Ann, the wife of the 
•^ said John Roake, for her life, by even quarterly 
*^ payments) to and among his children lawfully 
^' begotten, equally, at the age of twenty-one, and 
" their heirs as tenants in common ; but if only one 
'^ child shall live to attain such age, to him or her, 
*^ and his or her heirs, at his or her age of twenty* 
^rone. And in case my said nephew John Roake 
^f shall die without lawful issue, or such lawful issue 
*^ shall die before twcnty-one, then I devise all the 
'^ said estates (chargeable with such annuity of 30/. 
"a year to the said Ann Roake for her liic, in 
*' manner aforesaid) to and among my said nephews 
^^ and nieces. Miles, Thomas, John, James, and 
*^ Sarah Pinfold, and Susannah Longman, or such 
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" of them as shall be then living, and their heirs May 9/7, id» 
" and assigns for ever/* 



The special verdict then finds, that Mrs. Trym- deyibe at si. 
merdied, seized on 4th December, » 786, without ^^j^^^J^';^ 
having revoked or altered her will, leaving the said quemt. 
John Roake, the first devisee, her heir at law; who^J^^^j^^;] 
at the time of Mrs. Trymmer*s decease was a*>«^^ 
widower without issue, and who, upon such decease, 
entered and became seized as the law requires by 
virtue of the devise. That on 10th May, 1787, 
the said John Roake being so seized, married Eliza- 
beth Rippen, and the four lessors of the Plaintifi:* 
(two of whom were born before, and the 'other two 
subsequently to the execution of thcS deed or levying 
of the fine hereinafter stated) are the lawful issue 
of such marriage, and the only children of the said 
John Roake. It is then found, that on the 5tb 
November, 17 89, an indenture of that date was 
duly executed, purporting to be made between the 
said John Roake, (whose wife was also a party to 
the release) of the one part, and one Richard 
Nowell of the other part, being a deed for leading 
the uses, of a jint sur conuzance de droit, of the 
premises in question ; with a declaration, that such 
fine, when levied, should enure to the use of the 
said John Roake, his heirs, and assigns. That a 
fine was levied thereof accordingly, as of Michael- and levies n 
mas Term in the same year, in his Majesty*s Court ^' 
of Common Pleas at Westminster ; and proclama- 
tions were had and made thereon in due form of 
law. The special verdict goes on to state inden- 
tures of lease and release, dated 22d and 23rd June, 
1790, from the said John Roake and his wife to 
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UmfBt^u, <nie John Bell^ <:ofiireying the |>te<)aiftes in question, 
^^^^' ^ ^ as far as they lawfully could br niighl;, for a valuable 
DtviK AT 11. consideratiiin in money, unto the said John Beil ; 
riGtt'^wL ^^^ entered, and afterwards made his will, executed 
Qv«KT. and attested as the law requires for the passing of 

^6 in!^ reii estates ; and having thereby given aod devised 
J. B. wiio tile wme premises to the now Plaintifis in fee- 
Plaint, simple, departed this life without revoking or alter- 
ing such will ; whereupon the now Pkintiis entered 
as his devisees. That the said John Roake^ the first 
devisee in the said Sarah Trytnilier*s will, died on 
the 13th February, 1803, leaving Cbe several lessors 
of the now Defendant surviving him ; of whom the 
two fii*st named lessors attained the age of twenty- 
one years, before or upon 25 th August, 1810, the 
two others being still under age, and that after an 
actual entry by the now Defendants* lessors on Ist 
§cf nda^t^^ Jnne, 1811, the present ejectment was brought on 
ivbo recover. 8th June io that year. Upon this special Verdict, 
judgment was given (without argument) in the 
Covirt of King^ Bench in £svoar of the now De- 
EmriDDom. feiidants* lessors. A Writ of Error having been 
brought in the House of Lords, the Plaintiffs as^ 
signed general errors, and the Defendants pleaded 
lit nuUo est erratum. 

Mr. Leach (for Plaintififa in en*or). The whole 
question turns upon this, whether the testator meant 
to give any thing to any one till he or she attained 
the age of twenty*one. If the will had stopped 
with the words *^ to and amongst his children law- 
^ fully begotten, equally at the age of twenty-one, 
^ and their heirs, as tenants in oommoii,*" I pre- 
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wrac no lawyer would question that thw would May ft, 7, 16, 
hare been a devise to a person or persons at twenty- > . ' i 
one, and that no estate vested till twenty* one. This devise at si. 
case has been considered as coming within the pnn- ^^^^^,^^,^35. 
ciple of Boraston*s case in Coke, and of Bfvmfield^^^^'^' 
V. Crowder, I B. P., N. R. 313., decided below in^^*''^ 
1814, and affirmed in this House in 1815. But in 19. i Pw- 

170. 

considering the expressions of the will, your Lord- 
ships have to determine on the whole, whether this 
was intended as a condition, precedent, or subse- 
quent. The universal rule of construction with 
respect to wills is, that the intent is to be collected, 
not frpm particular expressions, but from the whole 
of the will taken together; so that it is unnecessary 
to refer to any particular class of cases, as that is 
the universal rule. Then the testatrix having in 
this case given an estate at twenty-one, and not till 
twenty-one, we have to consider whether from the 
whole of the will any intent can be discovered 
contrary to the import of that expression. The will 
proceeds thus : ** but if only one child ^hall live to 
'' attain such age, to him or her, and his or her 
" heirs, at his or her age of twenty-one years ;" that 
is, if more than one, they shall take equally at 
twenty-one ; if only one, then that one shall take 
the whole at twenty-one. Is not this then a still 
stronger expression of contingency ? The second 
clause not controlling the first, but expressing with 
more precision the intent before indicated. Then 
follows ** and in case my said nephew shall die 
•* without lawful issue** then over. Is there any 
thing in the terms of this devise over to show an 
intent that any of the children should take before 
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Mays,?, 16, twenty--one ? Lawful issue may he considered as 
V ' J meaning children. It would be useful to the Plain* 



D&V18B AT SI. tiffin error if the words could be taken in a general 
tTon 8UBS&- sense, as the father then would have taken an estate 
QusiiT. i^\]^ jQ^i I cannot contend for that meaning, as 

the subsequent expression shows that the testatrix 
by the word issue here meant children. Then read 
it, *^ in case my said nephew shall die without 
" children," I give it over ; and then follow the 
words on which the question turns, for unless the 
subsequent expression controls the previous words, 
the first expression prevails, *' or such lawful issue 
" (children) shall die before twenty-one,** then over. 
They say that the words " or such lawful issue 
" should die before twenty-one,'* control the mean- 
ing of the previous part of the will, and that the 
testatrix must, by necessary implication, be pre- 
sumed to mean that the children should take before 
. twenty-one, and upon that depends the case of the 
Vid. F»j;*^^- Defendants in error. But if there is any principle 
ener, 1 Vera, more settled than another in the construction of wills, 
it is this,; that no implication arises in favour of any 
one merely from an estate limited over to another 
on his death, unless it is given over on his death to 
the heir at law. If an estate is given over to the 
heir at law on the death of A. B. there is a clear 
intent that the heir shall not take till the death. 
And where is it to go in the mean time ? An impli- 
cation arises that A. B. shall in the mean time enjoy 
the estate. But if it is limited over on the death 
of A. B. not to the heir at law, but to a stranger C D. 
the estate until the death of A. B. goes not to A. B. 
but to the heir at law, who takes all that is undis- 
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posed of. It may be conjectured that the testator Mays, 7,16, 
did not intend that the heir at law should take, but^^^' 



the heir takes by the rules of construction. In the devise at itt, 
VMe^ on the authority of which this was decided, ^^^^^^^'^^ 
it is reasoned thus: if the construction contended q^ent. 
for by the Plaintiff in error leads to absurd conse- ^^'^.jj °5 ^' 
quenceS) it will follow that such a construction M^^- Sei. 
could not be according to the intent of the testator. 
But the answer is, that this objection applies to nine 
wills out of ten. An ingenious lawyer may draw 
absurd conclusions out of the expressions of almost 
all wills. But that arises from the testator's having 
taken only a limited view of the subject ; and the 
role is to go by the expressed intention. I admit 
that such objections may be raised here ; but the 
answer is, that the testatrix did not look to all the 
circumstances and consequences either in fact or in 
law. Her purpose, however, was that none of the 
children should take till twenty-one. So that the 
Court below decided on conjecture in that other 
dtuse,*^ and made a wiser will; but Courts off (^. Doe t. 
Justice cannot properly make wills for the par-^^'J|*'^J; 
tics. 3«r. 

Mr* Richardson (for Plaintiffs in error). One 
would think that when an estate is given at a certain 
age or time, the donor intended that nothing should 
be given unless at that age or time. That seems to 
have been the old law (lO Coke, Rep. p. 50.), 
and Grant's case is there cited; {Lord Eldon, C. 
That was a devise to one person; but what estate \n 
the present case would the first child take at twenty- 
one } Was he to wait till the others attained twenty- 
one, or to take the whole, and then divest as the 



ISS. 
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May s» 7, 14 Others came of age ?) Be would take and dhreal ; 

^^^ , I mean to argue it in that way. Grant's case waa 

DBFias ATfti.^^ of a devise of land to John Grant when be 
— ^ cojiDi- came to the age of twenty-five years, to have and 
QVEVT. to bold ta him and the heirs of bis body. Girant 
^S^^l^^ levied a fine at his age of twenty^one, and after- 
S6.Cbd.EL wards attained the age of twenty-five. The question 
was, whether the issue were barred» and the Judges 
were of opinion that they were ; bat they cnnsi- 
dered the estate tail as in futuro and contingency 
at the time the fine was levied* I am aware that 
the decision there would have been* the same whe- 
ther the interest was vested or not ; but the Judges 
proceeded, on the suppositioa that it was* contingent. 
These words thea ** to and amongst bis children at 
** the age of twenty-one/' would give a contingent 
remainder, and tlie words ** but if only one child 
** shall live to attain such age, to him or her, and 
** at his OP her age of twenty*one/* are still stronger 
as words of contingency. It was supposed elsewhere 
that it was necessary to give a vested interest to the 
children of Roake to prevent the estate's going over, 
as it otherwise might, though there were descend- 
ants of Roake ; as suppose they all died under 
twenty-one, leaving twenty children, it was said to 
be against the intent that the estate should in that 
case go over, and therefore to effectuate the intent 
the remainder must be vested. In answer to that, 
I say that the remedy does not cure the defect, for 
if .no child attained twenty-one it must go over^ or 
if not, it must be by force of the words ^ in case 
« my said ne[^ew shall die without issue," and that 
will not do unless it should! be hold to mean* an iti^ 
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defikitte failure of iaaue, aod. in thdtt caae Roake had May s, 7,, is 
an csfcate tail. ^.^^^' _^ 

Thty say tfiali the ehifUimn as tbey caina in eM«»,Davus ax u. 
tDdLoatalM defeamUeoo tb€iir oot attaining. *l>*^i»g^^o»*»^&. 
qI tv^nty^ooe. Now tha testatrix profided for one^^'EVT- 
event, th* t if only one child should: attain twenty-- 
one^ then to that one, and if all. died bui one before 
tfiienly-*ofie^ that one would take: tha. whole. Thea 
suppaae there are four children^ and one dies before^ 
twenty-one, leaving ehitdren, if this Was* a veated 
interest in him before his death, hia interest in the 
quarter 6f the e^te would descend to hia children ; 
and so if a second and a third should die before 
tweniy-one» leaviDg children^ their shares would 
descend*. Then the foorth attains twenty-one^ and 
he tfaea takea out of the.children the whole interest 
so vested in; tbem* But suppose two die, leaving 
cbildrea, and two attain the agjs.of twenty-one,^ tha 
tsvo take only tlie half, and the other half goes to 
tbn children, as the estate is not diveated except the 
children of Roake should be reduced tp one attain- 
ing the age of twenty-ene^ Such a construction, is 
clewly contrary to the intent of the testatrix,, aa. it 
is clear that she. meant that* those only should take 
who attained twenty-one, and that if only one atr 
teined that age, then he should take the whole, 
Tbey aay it is necessary it should vest ia the chil* 
dren before tweQty-«ine, to prevent its* gping to the 
Pinfolds. But it will not pcevent it, foir if none 
were tot attain twentyH)ney it must go over if not 
prevented by the word '* in case my said nephew 
'' sball die without lawful issue'' When the latter 
clausift c^mes to be considered, it is difficult to con- 
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ttajrt, f, f6,tend that the word issue can he uoderstood a» 
y^^' J meaning any thing more than immediate children ; 
DEVISE AT 81. and if it designates inimediate children^ then the 

ndir^suBsE- ^*^*® "^*y g^ ^^^^ *^ ^* t^ defeat the subsequent 
QOEHT. issue of Roake ; and if that is not the intent of the 
testatrix, then the words without lawful issue must 
be understood to mean a general failure of issue, 
and Roake takes an estate tail. By giving him an 
estate tail, the consequences will be to prevent the 
• estate from going over to the less favoured branches, 
and that is the only way in which it can be pre- 
vented, and there the issue is barred by the ine. 
Borastoa's 1° that class of cases commencing with Bora$- 

f^^^Pj ton's case and ending with Goodtitle, d: Hayward' 
Hayward t. x>* Whitby^ something was done with thte estate in 
£98. ^' ^the mean time for the benefit of the devisee or some 
other person, and the decision turned on that dis- 
tinction. In another small class of cases commenc- 
Edwards T. ing With that of 'Edwards v. Hammond^ in Levinz 
Sf^SLEtin***^ Shower, which was the authority on which the 
sShow. 398. ease of Bromfield v. Crowder was decided, the de- 

nom. Stocker . . • ,. * « «... wr» t 

T.Edwards, cision did not turn on that distinction. If the 

BrdmfieidT. report of the case of Edwards v. Hammond were 

Fear. Cod. correct as it is given in Shower, it would be distin- 

i^V^n?" guishable on the ground of the intent to protect the 

estate of the issue male. But the inspection of the 

roU seems to exclude that interpretation, and the 

report must be taken as in Levinz. According to 

that report it was a special verdict in ejectment, and 

it was stated to be a surrender by a copyholder of 

Borough English, to the use .of himself for life, 

and after, to the use of his eldest son if he should 

attain twenty-one, provided and ufon condition that 
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if be died before twenty-one it should remain to the May s,?* 16, 
surrenderer and his heirs, and the question was ^ ' .j 
whether hfs attaining twenty-one was a condition dbtisb ay 91. 
precedent or subsequent. It was argued on ^^^^ovamBt- 
one side that it was a cbndition precedent, and that<i"»»Ti 
the estate was in abeyance till he attained twenty- 
one, and it was argued on the other side, and so 
held, that though by the prior words ^^ to the use 
'^ of Bi^ eldest son if he should attain twenty-one,*^ 
imported a condition precedent (from which it ap- 
pears that it would have been held a condition pre- 
cedent if it had stood on the prior words), yet on 
all the words taken together it was a condition sub- 
siequent. That was inferred from the devise over 
** provided and on condition that if he died before 
f* twjenty-one, Scc.^ as if the testator meant to undo 
what he supposed he had before done ; and the case . 
was decided on the analogy of the case of Spring v* 
Casar, in 1 Roll. Abr. 415. pi. 12. and in Jones, 
38S. If these authorities depend upon any prin- 
ciple it is this, that the Court collecting the intent 
froifi all that appears within the four corners of the 
will may upon the ground of the intent disregard 
the word ifj or any other word importing contin- 
gency,* and in another case Doe d. Hunt^ v. Moore, 
14 East. 601. the Court, not carrying the principle ' 
furth^-, disregarded the word when. • But it is ad- 
mitted that the word if or equivalent words, do 
import a contingency. And why disregard the 
words of contingency here ? Contingent estates de- 
pend on certain accidents, such as that the life or 
particular estate being gone before it» natural eic* 
piration, the contingent remainder cannot vest at 
vox-. V. « 
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Mi7%7#i^f all But the teatatriz kneva mvthmg of that, and 
^ ' J uses the words, of coDtingeocy in their ordinary 
DBTuw AT SI* sense ; and why disregard these words on the ground 
noMsvhu^ of an intention to use them in a sense which she 
QUBNT. never dreamed of ? 

There are circumstances in the present case which 
distinguijih it from those on which, thi^ rdy for the 
Pefendant in error, as so much depended there on 
the particular words ; ^nd your Lordships will pro- 
bably not bo disposed to carry the principle fiirther 
tha^ the words in these cases will bear. The con« 
tingeocy here rests not merely on o^ in the first 
clause^ but also on if in the second^ and the re- 
mainders are therefore contingent or Roake took 
an eatete tail $ and whichever of these b the true 
construction, the purchase under the fine- is good. 
This would otherwise, be a very hatd case for the 
Plaintiff in error, &c. 

Sii* S. RatniUy (for the Defendants in error). The. 
question depends entirely 6n the technical eflfect of 
the words in the will. They speak of the hardship 
of their situation, but our hardship is the greater. 
Your Lordships, however, cannot consider the aitua^ 
tions of the parties^ your business being merely to 
lay down the law and to fix it| as if it w«re fixed by 
the legislature. . 

The question lies in a very narrow compass, and 
depends on a point of which the testatrix kneit 
nothing, whether a remainder is contingent or 
vested. That again depends on decided cases, and 
the point has been settled by the highest authority 
in this country, and it is not competent to this 
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House, I speak with deferenlce, to reverse its own Mfiyf,9,i((; 
decision. The point was also decided in another ! ^^' ^ j 
case depending on this will. Doe, d. Roake, v.uzvi^^/^n. 
Natveil, 1 Maule. Sel. 327. in K. B. on the alitho- :;;^^^^|JJ^, 
rity of Bramfield v. Crowder, and though Mr. quent. 
Preston with much ingenuity endeavoured to dis- crowder**^' 
tinguish them, the Court found no substantial Bos. Pali. N. 
distinction, and Lord Ellenborough says, «*I think, ^*^^^* 
" this case concluded by Broihjkid w. Crctwder, 
** which was very fully considered, &c.'* That case 
of Bramfield v^ Crowder underwent great consi- 
deration* It was sent from the Rolls to the Court 
of Common Pleas, where it waa argued twice by 
Serjeants Williams, Lens, Bayley, and Shepherd ; 
and after as great consideration as any case ever 
ttoderwent, and after the record had been consulted 
for the particulars of the case of Edwards v. Ham- 
mond, the Court was of opinion that the reiliainder 
was vested, though that case was stronger for the con- 
tingency than the present case, for it was <' if the 
*' sted John D. Bromfield shall live to attain the age 
" of twenty-one years,** and not as in the prcis^nt 
case *' to and amongst his children, &c. at the age 
"oftwentyuone." The M. of the Rolls decreed 
according to that opinion, and the decree was ort 
appeal affirmed by the Lord Chancellor^ and then 
the case being appealed to this House your Lord- 
ships were of opinion that it was rightly decided. 
In that case the testator John Davenport, after Case of Brom- 
chaining his real and personal estates with payment ^^[ i RP.^' 
of hi» debts, legacies, &c., gave an annuity of 50/.N.R.313. 
to his ii^hew and heir at law Samnel Cfo?rder, and 
a legacy of 100/; to his godson John Davenport 

ct2 
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Maj.««7>i6, Bromfield, provided he lived to attain the age of 
^^ J ^ , ^ twenty-one. years, otherwise such legacy was not to 
DBTi8BAT8i.be paid or payable. And then he devised to his 
nov^auBSB* ^i^^ Elizabeth Davenport, all his real estate for her 
QUBMT, life, and after her decease to his cousin Joshua 
Rose, his heirs and assigns for ever. Afterwards he 
made a codicil to his will in these words : *' With 
'^ regard to that part of my will where I gave my 
^^ estate to Joshua Rose, and his heirs for ever, in 
•^ case he survives my present wife, now I entirely 
** revoke the above part of my will, and only give 
*' Joshua Rose * my estate during the term of his 
^^ natural life, in case he survives Mrs. £. Daven- 
** port ; and at the decease of Mrs. E. Davenport, 
*' and Mr. Joshua Rose, or the longest liver of them, 
^' I give all my real estate of what nature and kind 
soever to my godson John Davenport Bromfield, 
son of Charies Bromfield, of St. Ann's, Liverpool, 
^^ if the said John Davenport Bromfield shall live 
'^ to attain the age of twenty-one years ; but in case 
'< he die before he attains that age, and his brother 
^^ Charles shall survive him, in that case I give my 
'' real estate to Charles Bromfield, his brother, if he 
** lives to attain the age of twenty-one years, but 
** not otherwise; but in case both the above-men- 
*< tinned boys die before either of them attain the 
" age of twenty one years, then I give my real 
'* estate to John Vale, &c. and his heirs for ever." 
The testator died, leaving Samuel Crowder his heir 
at law, &c. ; then Elizabeth Davenport died, and 
Rose entered into possession and died, John Daven- 
port Bromfield being then an infant under twenty* 
one years of age. John D. Bromfield by his next 
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friend filed his bill in Chancery against Crowder, May «, 7,16, 
Charles Bromfield and Vale claiming the estates^ ^^^^' m 
and praying amongst other things, that his right to devise at si. 
them, on the death of Rose, might be declared, ^^jJ^g^J", 
and the* cause was heard and reheard before M. R., qubkt. 
Crowder contending that the remainders to the 
Plaintifi^ Charles Bromfield and John Vale, were 
contingent, and limited on the life estates of Eliza- 
beth Davenport aiid Joshua Rose^ which determined 
before the events happened on which the re- 
mainders were to become vested, and that the 
estates therefore belonged to him as heir at law. 
The question was, whether the words, ** I give all 
*' my real estate, &c. to my godson John D. Brom* 
'' field, &c. if the said J. D. Bromfield shall live 
" to attain the age of twenty-one years,** gave an 
^immediate vested estate. The Judges often cer- 
tify without saying ainy thing ; but this being a case 
of such consequence, Ch. J. Mansfield gave their 
opinion in open Court ; and says, '* The fairest 
*^ construction that can be put on this will, inde- 
*' pendent of authority, is that the Plaintiff took an 
** immediate vested estate on the death of the pre- 
^^ ceding devisees, with a condition subsequent. 
" With respect to the cases, that of Edwards v, 
** .Hammond is on all fours with the present. The 
'* circumstance of the devise over being to a 
'^ stranger makes no difference, for it is clear that 
^^ the testator meant no one to take his estate unless 
" in the event of the Plaintiff dying under twenty^ 
^ one. ^ Hdwards v. Hammond is neither opposed 
'^ nor weakened by any case. No doubt the general 
*^ meaping of the word tf implies a condition pre- 
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May 9t 7» ^ft ** cedent. Unless it be controlled by other words. 

1817. . . • . 

^. ' J " But in this case there is a variance between the 
DwviBE AT 2U^^ expression and the meaning, and the case of Ed* 
Tioif SUMS- " wardsi v\ Hammond sanctions us in giving ^ct 
QxjENT. €€ tQ ^jjg latter. On these grounds we are ofopinioo 
^* that the estate vested in the Plaintiff on the death 
** of the preceding devisees ; and the expression 
*< < all my estate' is so general as to pass an estate 
^' in fee. Besides, it would be an absurdity on the 
' ^^ face of the will to construe it only an estate for 
^^ life/' Mr. Leach rested on general reasoning 
without discussing that case ; but though he could 
convince your Lordships that the decision was 
wrong, it is now too late ; the point is settled^ and 
can be altered only by the legislature. Mr. Richard- 
son attempted to show some distinctibn between that 
and the present case. But there is no difference that 
' ought to affect the ground of decision ; otherwise 
there can be no rule unless a will is exactly in the 
same words as. others. They say at may be con- 
strued, as if; I do not admit that, for at is more fa- 
vourable for us. But atany rate if\s the word in Bram- 
Jiel^v. Crowder* Another case, stronger for thecoatin- 
gency than the present, hasbeen decidedon theautho- 
rity of Bromfield v. CrowdeVy Doe^d. Hunt, v. Mo^re^ 
14 East .601. When that was fii^st argued in K. B., 
Bromfield v. Crowder had been decided in C. P. and 
in Chancery, and the Court of K. B. postponed the 
decision till the House of Lords bad decided the 
case of Bromfield v. Crowder y and then that Court 
decided on the same ground. The expressions in 
that case of Doe v. Moore were, ** I give and de- 
** vise to J. Moore, &c. when he attains tbe age of 



« 
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" twenty-one years, &c/' and so to James, Robert, May «, 7, 16, 
and Charles Moore. The testator died, and, the ^ /^ m 
devisees, being all under tWenty-one, the heirs ati^feviss at^si. 
law brought an ejectment, and the question was^a^s^^Bss" 
whether they took any and what estate or interest w«»t- 
in the devised estates. Lord Ellenborough says, 
•* On behalf of the Plaintiff it was contended that 
** the devisee's attaining the age of twenty-one 
years was a condition precedent to any estate 
^ vesting in them, and that in the mean time the 
^' same descended to the lessors of the Plaintiff who 
'* were the heirs at law of the testator. And the 
'^ cases of a bequest of personal estate were relied 
** on where it has been held that a legacy given to 
*' one if, or when be shall attain twenty-one^ lapses 
•• in the event of the legatee dying under twenty- 
" one. And Stapleton v. Cheaks, Pre. Chan. 317 • 
•* Goss V. Nelson^ 1 Bur. 226. as to what is there 
<< said by Lord Mansfield respecting legacies, and 
" Hanson v. Graham^ 6 Ves. jun. 239. were cited ; 
^* and it was argued that there was no distinction 
^ between devises of real and bequests of personal 
^' estate in this respect. But that is not so, ibr the 
** rules by which legacies are governed are borrowed [ 
^ all, or the greater part, from the civil law ; whereas 
*^ the decisions on devises of real estate have es- 
^' tablished a different rule ; and according to them 
<^ a devise to A* when he attains twenty-one, to hold 
*' to him and his heirs, and if he die under twenty- 
^* one, then over, does not make the devisee^s attain- 
^^ ing twenty-one a condition precedent to the 
^' vesting of the interest in him ; but the dying 
*^ under twenty-olie is a condition subsequent on 
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May «,7, i6, ^* which the estate is to be divested, as in Mansfield 
1^'^ ^ J ** V. Dugard, l Eq. Ca.. Ah. \Q5. -^Edwards v. 
D»vis»AT«i." Hammond J 3 Lev. 132. and Bromfiddv. Crawdcr, 
TiovsuBSB^ ^' "1^ ^' Pul- N. R. 313. which latter case was af- 
QUKVT. «c firmed in the House of Lords. These we con- 
*' sider as authorities precisely in point, especially 
*' the last case, the pendency of which in the House 
'* of Lords was the occasion of our judgment in 
*^ this case being deferred. To which may be added 
" Goodtitk V. ff^kitby, 1 Bur. 228. «cc." Doe v. 
Moore, cannot be substantially distinguished from 
this. The words were equivalent to those here used, 
but expressed the contingency more strongly. The 
word in Doe v. Moore, is when, and in Bromfield 
and Crowder, it is if, both stronger for the contin- 
gency than at, which, they contend, is equivalent to 
when and if; and supposing it to be so, these cases 
are against them. No distinction has been stated 
applicable to the point in question, whether the re- 
mainder is vested or contingent. If your Lordships 
were to decide against us, you would reverse not 
only your own decision in Bromfield v. Crowder, 
but all the decisions that have proceeded on that au- 
thority. True, it is a question of intention, but it 
is also a question as to the technical effect of cer- 
tain words. Mr. Richardson tries to embarrass the 
case by the supposition that some die before twenty- 
one ; some not. I think the testatrix has not pro* 
vided in all events for the issue of those dying before 
twenty^ne, and the point was not in her contem- 
plation. I think the first who attained twenty-ond 
would take the whole and divest as the others at- 
tained that age ; and if only one attained that age, 
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that he would retain the whole estate in fee to the May 8,7.1 fi, 
disappointment of the children of those dying f 

before twenty-one, leaving issue. "In case my dbvisbat21.. 
" said nephew shall die witliout lawful issue ;** it is^oKsuBss- 
clear from the context that the word issue there ^°^*"'' 
means children. Mr. L. concedes that ; Mr. R. not 
quite ; then if it means issue generally, what be- 
comes of the devise to those attaining twenty-one ? 
But if it means children, all is consistent. It was 
not intended that the estate shpuld go over to the 
Pinfolds, except in the event of the nephew Roake 
dying without issue^ or leaving issue and the sur- 
vivor of the children dying before twenty-one, the 
Pinfolds being then living, the children having the 
estate in the mean time. 

Mr. Marryatt: Both on principle and autho- 
rity the point is clearly in our favour. It is argued 
to-day that Roake took an estate tail. Under what 
words r The devise is to him for life, remainder to 
his children as tenants in common in fee without 
preference given to- the eldest. The ground is a 
general failure of issue under the words ^^ in case 
.*^ my said nephew shall die without lawful issue/' 
It is clear that issue there means children ; and I 
could, if it were necessary, refer to a case where 
issue was held to mean sons, and not issue gene- 
rally, Foster v. Lord Romney, 1 1 £. R. 594. The 
general result of the authorities is uniform for two 
centuries that when an estate of inheritance is given 
to a devisee when twenty-one, or at twenty- one, or 
if he should attain the age of twenty-one, it is a 
vested remainder defeasible on dying before twenty- 
one. The cases are collected in Fearne, Con. Rem. vid. Con. 
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May 8, 7, i6. They cite only one case, Grant's case, 10 Coke^ R. 
^^^^' ^ 50, f. as authority in their favour ; the others being 
DBVX8B ATSi.cited only to distinguish them from the present 
17^ ^VH^ll Whether that case was decided does not there ap- 

TIOV SUBSK- , • 

QUEVT. pear ; but it is in fact an additional authority that 
Bm. 6 ed. ^[^^ estate vested immediately ; ^ for unless he had 
Grant's case, then an estate of freehold, the fine could not 
[^g^'^f^g operate at all. This much will be sufficient with 
Judgment, rcspect to the authorities, after what has been al- 
was barred, ready stated. As to the intent, they say that the 
testatrix intended to give no interest to Roake*8 
children till they attained the age of twenty-one, 
though at the time of making the will he was not 
married, and she contemplated the occurrences of 
twenty-two years after at least. The intent is to be 
primarily regarded ; and the general intent in pre- 
rk2.alBoas toference to the particular. It is said that a devise at 
c^i^ oh tytrenty-one imports no devise till twenty-one. There 
SawJctTyT ^* * distinction in equity as to bequests out of pcr- 
Pawiett, 8 sonal property founded on the civil law ; but there 
Vera. 304. is no instance in which freehold estate devised at 
fi^ed 566^*' twenty-one does not vest immediately where the 
testator does not intend that the heir should take. 
The inconvenience of a contrary construction ap- 
pears from the present case. First, the primary 
intent of the testatrix would be defeated, as she gave 
the heir merely an estate for life, and their construc- 
tion would enable him to procure the dominion 
over the whole fee, which she never intended. 
Secondly, the children could not be of age for 
many years, and unless the remainder vested imme- 
diately, what was to becon^ of the estate in the 
mean time ? It was clear she did not intend that it 
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should go to the heir at law. Roake at the date ^^J''^^ ^^» 
the will had no children, Md io case of his dying s Jy-^^^ 
leaving children then all under twenty-one, did she DBViSB at ^u 
intend that they should be all excluded ? Or that^ovwBs^- 
tfaose who should then he twienty-one shouM take^^'"^* 
tbie whole, to the exclusion of the rest ? she faaviog 
said that they should all take equally. This is difr- 
tinctly in opposition to the primary object of the 
testatrix. How is it consistent with the intent of 
providing for all, that only one being of age at the 
father's death should take to the exclusion of all the 
rest not then twenty*one, though they might attain 
it the next day or week I So that upon their con* 
struction Roake and his children would take in a 
way which she never intended* If it was a rule 
that no words should make a condition precedent 
against the intent of the testatrix, it was plain that 
she intended that the estate should not go over if 
Roake had any children, and that the remainder 
should vest immediatelv in the children liable to be 
defeated on their not attaining twenty-one. 

Mr. Leach (in reply). The hardship of the case 
can have no influence on your Lordships* Judgment, 
though the party purchased under the advice of tlie 
ablest lawyers in this country. But this is a case of 
the first consequence in the construction of wills. 
The particular expression must yield to the general 
intent as collected from the whole of the will, and 
it would be a novel construction that a testator did 
not mean what he said, because a particular incon- 
venience would arise. It is said thai the case 
' has been decided by this House, and that the de- 
cision must stand till controUed by the legislature. 



224 CASES IN THE HOUSE OF LORDS 

May 3,7, 16, But'I am not ^tisfied that it has been decided. 

1817 

V ' J The case is not the same in expression as that of 
vivisz AT 5i\,Brofnfieid v. Crotoder, and then the question is 
tTok suBSB- whether the principle applies. And how do they 
QUBNT. apply it ? They weigh the particular expressions in 
both cases, and say they are of equal force. But 
the true mode is not to weigh one expression against 
another, but to try whether the expressions mea- 
sured by the common standard lead to the same 
conclusion. And then they say that there is no 
authority to show, that if an estate is given at twenty- 
one, it does not mean that it is given before. Where 
is the ground of that argument ? If they will look 
at all the authorities, they will find that a gift at 
twenty-one, standing simpHcitoTj is no gift till 
twenty-one ; and such is the construction in Grant's 
-case. The plain import of the expression here is, 
that the children should not take, till twenty-one ; 
and there is no other expression on the face of the 
will which controls that. 

Judgment. Zorrf Eldon (C.) In either view of this case it 

May 16,1817. 18 a case of hardship. If the fine should be de- 
stroyed, some of the parties* purchasers may be 
damnified ; and if not, then the devisees will be de- 
prived of the estates. But in the view of hard- 
ship, we have nothing to do with it : and after a 
careful consideration of the special verdict, and all 
that appears within the four corners of the instru- 
ment, the nature of the case, the authorities, and 
eflfect of the whole of the will, it is my humble 
(pinion that this judgment ought to be afiirmed. 

Judgment AFFIRMED. 
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IRELAND. 

IN ERROR FROM THE EXCHEaUER CHAMBER. 

Bishop op Kildare — Plaintiff in error. 
Rev. T. Smyth — Defendant in error. 

Under the words of the charter of incorporation of the May g, i6, 89, 
Dean and Chapter of the Cathedral Church of H. T, 1817. 
Dublin, ordaining that " the Archdeacon, &c. can and ^— -^^-^^-^ 
<< may enjoy a stall in the choir, and a voice and place ^^^^ ^^^ 
*' in the chapter in aQ chapter acts,'- &c. — he has a voice pj[^^"'"" 
in all its coiporate acts, and not merelv in the acts of p^^^^^^^ 
that chapter considered as the Archoishop's council, bill of bz- 
And it seems he may vote by proxy. cbptiows. 

Though in a bill of exceptions to the directions of the 
Juoge below, the evidence given at the trial upon which 
the allegation of error depended, was not set out at 
length ; out parts of it, consisting of charters, entries, &c. 
were merelv referred to, and the record appeared, on 
the transcnpt being brought up, to be so far defective ; 
and though in strictness the House of Lords cannot pro-< 
ceed upon such a record, yet upon consent of the Coun- 
sel for both parties to select sucn parts as they nfeant to 
rely upon, tne cause was heard and decided — ^the Lord 
Chancellor stating that a special entry should be made 
on the journals to guard against the mischief of such a 
precedent. 

(N. B. The evidence was printed in an appendix to one of 
the cases.) 



X HIS was an action of trespass on the case 
brought in 1810, in the Exchequer (of Pleas), by 
Dr. Smyth, against the then Bishop of Kildare, for a 
false return to a writ of mandamus, and for damages 
on account of the injury sustained by him in conse- 
quence of the conduct of the Bishop, who was 
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May9, iO,»,dean of the cathedra] church of the Holy Trinity, 

V ' ^ , V Dublin, in refusing to admit Dr. Smyth to a pre- 

DEAv AND bendal stall of that chapter, to which he had, as he 

pRoxT^-T" contended, been duly elected. . 

pRACTicB.— By a charter of 33 Hen. 8. and x)f 2 Jac. 1. re- 

cEFTioira. citmg toe previouf charter^ aa ancitnt ptfory im the 

Chartert. cathedral chunch< of the Holy Triwity, DuUin, was 

changed into a dean and chapter ; and by the latter 

charter tfie dk$n, precentor, chariceltor, treasurer, 

and three cajioaical prebendaries (substituted for 

six vicars choral appointed by the previous charter), 

vi2. of St Michfiti's, St. MSchael*^, and St. John's, 

to each of which prebends were annexed the church 

and rectory of the same nan:Ve,. Wet^ incorporated 

. by the name of *^ the dean and chapter of the ca- 

'' thedral church of tha Holy Trinity, Bubiiii;'' It 

was ordain^ by the ch&rtiers of Jae. 1. that WHten 

any of the prebends became vacant, tlie dean and 

chapter migltt' elect- aoy fit person! ta 8ilcoeed,'«hd 

^/d *br^^° in both charters it was ordainetf that " Tlife Ardh- 

haveavoice *^ deacon of Dublin and his successors can and 

aruflpter " '* ™*y ^RJ^y * s**** ^^ *® choir, and a voice and 

acu. ^' place in the chapter in all chapter acts in the 

^' aforesaid churqh of the Holy Trinity, Dublifa, 

^^ according to the honour and prerogative of his 

" dignity," 

In December, 1808 (Dr. Smyth being then 
prebendary of St. John's, admitted in 1803)^ the 
prebepd of St. Michan's, the most valuable of the 
three, became vacant; And Dr. Smyth, and Dr. 
Graves (Prebendary of St. Michael's admitted in 
1801), being candidates, at a meeting of the dean 
and chapter, hold^n on the l6th February, 180g» 
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for the purpose of electiOD, the detif and twolfti^ri^4^ 

others voted for Dr. Graves; and the Archdeacon ^ , 

(by proxy) and three others voted for Dr. Smyth, dbahan^ 
the Defendant in error. In the regular course hep^^j^^^^T* 
would have been immediately installed by the chap- ^**<"f"»-^ 
ter» and presented* under the corporate seal, to thecspvioiw. 
Archbishop of DuUin, to be by him admitted to^^^^on. 
the Rectory of St. Michan's. The Dean (Plaintiff 
in error) refused to admit him or to affix the cor- 
porate seal to the presentation ; and Dr. Smyth 
having on the 18th May, i80Q, obtained a writ of 
mandamus, directed to the dean and chapter toMandamas. 
admit him, the Dean, without calling a meeting, 
returned that Dr. Smyth was not duly elected. Betoro. 
The presentation then lapsed to the Archbishop, 
and, he having died, another person was presented 
by patent from the Crown, and admitted and in- 
stituted to the pnebend and rectory of St. Michan*s. 

Dr. Smyth then brought his action laying his Action. 
damages at 10,000/. : and the Defendant in error 
having pleaded the general issue^ the cause was 
tried, and the charters^ &c. were given in evidence. 
It was contended for the Dean, that it appeared on 
the evidence that the Archdeacon was not entitled 
to vote in the election ofi a pebend ; that; if he 
bad the right in person, he was not entitled to vote 
by proxy : and, that from the usage since 1594, the 
jury might presume that there was some ancient 
bye-law under which Dr. Graves, as the seqior pro- 
bendary, was entitled to succeed to the vacant pre- 
bend. ''On all these- points the opinion of the 
Judge was against the Dean, and under his direc- 
tions the Jury found for Dr. Smyth, damages 
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DBAV AND 
CBAPTBR*- 
PROXY.^ 



BILL OF BZ' 
CBPTIOVfl. 



Bill of ezce(>- 

tiODS, 



Evidence not 



May 9, 16,02,1, 600/. A bill of exceptions was at the trial ten-" 
^ dered to the directions of the Judge, and sealed by 
him. 

Judgment having been given for Dr. Smyth in 

b^^"f «^ the Exchequer, and Exchequer Chamber, a vrtii of 
error was brought in Dom. Proc., and the directions 
given by the Judge at the trial, and excepted to, 
were assigned for error. 

This bill of exceptions did not set out the evi- 
dence at length (and this is the chief reason for 
mentioning the case here) ; but, as it appeared on 
the transcript of the record, merely referred to the 
charters Bhd other documents .in this manner. 
** And upon the trial of the issue so joined as afore- 

b&««p-"*' '*^^' ^^^ Counsel for the Plaintiff, to maintain and 

tions. ^^ prove his issue on his part, produced and gave in 

" evidence a charter of the tenth May, thirty-third 
" Henry the Eighth (prout the charter): A char- 
" ter of the twelfth June, second James the. First 
" (prout the charter). An act of the ninth of 
« William the Third (prout the act)^ &c. And 
*^ the said counsel then and there further produced 
^' and gave in evidence the books containing the 
^* chapter acts of the said deaa and chapter, &c. 
'^ and read therefrom the following entries (prout 
^^ entries),' &c. &c. The ^ record, therefore, not 
containing the evidence as it was given before the 
Jury, a difficulty arose as to whether the House 
could give judgment upon such a record. It was 
conteaded for the Plaintiff in error, that as there 
was no record except this before the Court below. 

Diminution, he could not allege diminution, nor bring the case 
before their Lordships in a more regular way. For 



DiflScuhy. 
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the Defendant in error it was contended that it was Mayg, 16,22 

1817. 

incumbent on the person tendering a bill of excep- \. ' ^ 
tions to take care that it should be regularly made dean and 
up* He must show, that for matter appeanng on proxy.—' 
the face of the record, the Defendant in error was practice.— 

BILL OP BX«". 

not entitled; and if the record was not such as tocBpnoirs. 
enable him to show that, the judgment ought to be 
affirmed. It was stated, however, for both parties^ 
that they were willing to settle by consent what Consent, 
parts of the evidence should be taken and relied 
upon. 

LordEldon (C.) Strictly the House cannot pro- strictly the 
ceed on such a record ; but it may be explained by J^®"** ^"^"^ 
agreement between the parties. You may, therefore, on such are* 
agree as to what parts of the evidence you mean to may'be"cx!^ 
take and rely upon ; and a special entry may be P'**""* ^ 
made on the journals to prevent the mischief ofconsentof 
such a precedent. psmet. 

The cause was afterwards heard^ and it was con- 
tended for the Plaintiff in error, that the meaning of 
the charters was, that the Archdeacon should have 
^^ a place and voice in the chapter in all chapter 
*' acts,** only when the Chapter acted as the Arch- 
bi8hop*s Council, and not when it acted as a corpo- 
rate body : that the Archdeacon was not a member 
of the corporation, that he was neither prebendary 
nor canon, and had no share in the property ; and 
could not vote in any corporate act, such as the 
election of a prebendary, either in person or by 
proxy : that he was himself only the delegate of 
the Archbishop, and could not vote by delegate, 

VOL. v. R 
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May9»i^<s»And thea it was contended that the supposed by- 
v ' t law was legal and consistent with the charters* It 
oBAVAwo is unnecessary to state the arguments. on each of 
proxt!-^"* these points at lengthy as the judgment turned en- 
PRAcTicR.— tirely upon the ground^ that •* chapter act£^ in 
cEPTiows. the charters, meant all chapter acts whatever : and 
Bye Law. the Lord Chancellor asked whether^ if the King had 
— Butler V. ' Said that the Archbishop himsdf should have a seat 
fgo™ B^ber ^" ^^^ chapter, there could be any objection to it. 
T.BoultoD, The Counsel for the Defendant in error were not 

1 Str.314.— , , 

The King V. heard. 

Castle, Aud. 
119.— Tucker 

V. the Kin^» Lord EldoH (C.) The case has been as ably 

455.^' * argued for the Plaintiff in error as it can possibly 

Proxy. . be. But the question does i^ot depend upon whether 

(Btsh^l^T. ^^^ Archdeacon was or was not a corporator, but 

^T^*^* upon the particular clause of this charter ; which 

Judgment, ordains that <^ he can and may enjoy a stall in the 
May 28, 1817- «« choir, and a voice and place in the chapter tit all 

Charter. u chapter acts^ 

Lord Redesdale. I concur in that opinion. In 
reading the charter, I find that the Archdeacon is to 
have a voice and place in all capitular acts, and this 
is a capitular act. 

Judgm^t AFFIRMED. 
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SCOTLAND. , 

APPEAL FROM THE COURT OF SESSION. 

TowART — AppellanU 
SELhARs^^Respondent. 

Ih support of an action brought in 1808 to reduce certain ^^ay i^i isir 
deeds executed by M. between 1782 and^l799, upon the ^-— ^-— ^ 
ffround of the insanity of M. the granter ; parole evi- insavitt. 
dence given that he was quite deranged from 1781 till 
bis death in 1804; the evidence applying to his insanity 

Snerally, and not to the particular moments when 
e deeos were executed. This evidence encountered 
by parole evidence of his general sanity during the 
same period ; and this latter evidence corroborate by 
notes or receipts written by M. having reference to 
the contents of the deeds; and showing that he un- 
derstood their nature and eflect; and also by the deeds 
themselves which were rational in his circumstances; 
corroborated also by the circumstances that the deeds 
were attested by witnesses of uniropeached credit, and 
that M. had been in 1784 served heir, and infeft in the 
sul^ts conveyed by the deeds, and had then sold part 
of the lands, and mortgaged the remainder, &c. tiiese 
transactions proceedinff on the supposition of his sanity, 
and remaining unchaUeoged. Held by the House of 
Lords, reversing the judgment below, that the deeds 
were good. 

The Lord ChanceUor observing, that supposing M. to be 
weak or even insane^ if he was sane at the Ume of ex- 
ecuting the deeds> that was sufficient to support them : 
and that the distance of time between the period of their % 

, execution and that at which they were challenged was a 
material consideration ; and, that if the deeds had been 
bad as titles, they could not have been good as securities. 

Lord Redesdale observing, that if deeds were to be reduced 
on the ground of utter incapacity, they could not stand 
for any purpose; that in order to dbcover the truth from 
conflicting evidence, it is proper to try it by the test of 
collateral circumstances, the truth of which is unquestioii* 

r2 
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able', and that these circumstances in this case were in- 
consistent with the evidence of notorious incapacity in 
ivsANiTT. M. ; and that the attesting witnesses to some of the deeds 

being dead, it must be taken that they would have sworn 
to the sanity. 



X HIS was an action brought by the Respondent, 
as heir and executor to James Maitland, deceased, 
to reduce certain deeds which had been granted by 
Maitland to the Appellant, on tlie ground of the 
insanity of Maitland at the time of their execution. 
Trust Deed. Maitland, being entitled in possession to an heri- 
/ ' table property of twenty acres of land in the vici- 
nity of Glasgow, in 1783, executed a trust dispo- 
sition of his property to his maternal grandfather, 
and two other persons who had been friends of his 
father ; the purpose of the trust being to pay the 
granter*s debts, wind up his affairs, and pay him 
the residue. The Appellant, who in the same year, 
1783, had married Maitland's only sister (he had 
no brothers), brought an action against him for his 
wife's share of the father's executry, which Mait- 
Decds,Mav jj^^j compromised for 300/. ; and in July, 1784-, the 
6, 1784.— trustees, with Maitland s concurrence, upon con- 
SThll^mst -ditions stated in a deed of May 14, 1784, divested 
themselves of the trust in favour of the Api>ellant 
Augu»t«8, and his wife. And in August, 1784, Maitland ex- 
ofrenuncia- ecuted a deed of renunciation and discharge and 
tionbyM. disposition of the whole right and property in the 
lands to the Appellant and his wife, under the bur- 
den of paying 100/. to one Armour, to whom he 
had mortgaged the property for that sum, and all 
other just demands, and of allowing him an an- 
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nuityof 13^ for his maintenance. The wife died May 16.IB17. 
in 1793 without issue; and, in July, 1798, the^ v— ' 
Appellant obtained from M aitland a general irrevo- j„|y i^^ 
cable disposition mortis causae of the whole pro- i798.Afort*f 

' , . *■ causa dupott" 

perty heritable and moveable which he then had, tion. 
or might possess^ or be entitled to, at the time of 
his death. 

In 1804 or 1805 Maitland died, and in J 808 the^<^^<»»- 
action was brought to reduce these deeds. The in* 
sanity being denied, a proof was allowed, and a 
great number of witnesses were examined on each 
side. Those adduced on the part of the pursuer 
deponed, that till 1780 or 1781, Maitland (or 
Maiklem) was a decent man, but from that time 
he became quite deranged; that be attempted to Alleged inta- 
cut his own throat, and to burn the house ; that he °*^' 
enlisted as a soldier, but was incapable of doing the 
exercise ; that he was unfit for the common opera- 
tions of field labour ; that he was generally known 
by the name of dafl laird Maiklem, and never re- 
covered his senses. On the other hand^ the witnesses 
for the Defender, including two attesting witnesses to 
the deed of 1 798, deposed that Maitland was of 
perfectly sound mind, intelligent, and even acute in 
business when sober; but that he was much addict- 
ed to drinking, and often intoxicated. 

The Court below, by interlocutors February 3 Interlocutors 
and May 24, 1814, sustained the reasons of red uc-M^yji^*"** 
tion as to the deeds of August, 1784; and July, '?i4,rrdu- 
1798 ; and also reduced the other deeds challenged deJs as titles, 
as titles to the subjects in question, and found that ^"^^•"J'/^j^^^^ 
tbey could only be considered as securities entitling** ^^i^''^^- 
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IVSAtflTT. 

Action of 
count and 
reckoning, 
1807. 



Delay. 



M«y 16,1817. the Defender to be heard in accounting. From thi» 
judgment the Defender Towart appealed. 

It ought to be noticed that Sellars, not being 
then aware, it seems, of the existence of the deeds 
disposing the absolute right, in 1807, before insti- 
tuting this action of reduction, had brought an 
action of count and reckoning against Towart for 
his intromissions with the rents under the devolution 
of the trust in 1784; which must have proceeded 
on the supposition that the trust deeds were valid. 

Another material circumstance was that the Re^ 
spondent might, as Maitland's next male agnate, 
have brought him in 1780, or any subsequent 
period^ before a Jury, to have his insanity legally as- 
certained, if he was insane ; but had never started 
the question till 1807 or 1808, about two or three 
years after Maitland's death. 

As to the alleged insanity, the eases of Arbuth^ 
not (Viscount) o. Sime^ 1796 — Douglas v. Douglas^ 
1771 — Dewar V. Dewarj 1808-^«nd the English 
case of Faulders v. Silk^ in K. B. 9th December, 
181 1— were cited. 

The Appellant offered in proof the deposition of 
his law agent, Mr. Peterson ; but this was objected 
to : — Jst, Because he was the Appellant's confidential 
agent : — 2d, Because he had an interest in the issue 
of the cause, the interest being that he held an he- 
ritable security granted by the Appellant over the 
property, and was cautioner for loosening the ar- 
restments which the Respondent had used in the 
hands of the tenants on the property pending tlie 
suit As to this objection, the cases of Adam v. 



Evidence. 
Admissibility. 
Confidential 
agency. In* 
terest, &c. 
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Bruce, Kilk. IJAa^-^wan v. Young, 1752— May i(?,i8i7. 
Stewart v. Montgomery, \Qn, Diet. vol. ii. ^^^ ,^[^7^JJ^!7^ 
— M^Alpin V. JkPAlpin, September 2, I8O6 — 

McGregor, V. M'Gregor, 1 1th July, 1801 • 

V. Brand, 27th November, 177J — were cited. The 
Court, lOth July, 1812, refused to admit the evi- 
dence in hoc statu, and there was no further pro- 
ceeding on that point. 

The Appellant also ofiered in proof the deposi- 
tion of Mr. Mark Reid, one of the witnesses to 
the deed of August 28, 1784, which had been 
taken in the presence of a npiagistrate and two wit- 
nesses in 1807 ; Reid being then eighty- three years 
of age, and in a declining state of health, and having 
died before the action of reduction was brought. 
The Lord Ordinary refused to admit the deposition 
or the evidence of the magistrate and witnesses as 
to its contents; and a petition having been pre- 
sented to the Court, the Lords, June 5, 1812, 
^' superseded, determining on the prayer of the pe- 
^* tition until the state of the process should be 
'^ before the Court for advising/' But no further 
judgment was given on that point. 

Sir S. Romilljf and Mr. Clason for Appellant ; 
Mr. Leach and Mr. Brougham for Respondent. -^ 

Judgment. 

Lord Eldon, C. (after stating the case). I do 1317/ ' 
agree that this is an extremely important case ; for, 
as on the one hand, justice is always anxious to . 
protect persons of weak minds from their own acts; 
and, where insanity is established at the time when 
deeds are executed, will set them aside, whether in 



236 CASES IN THE HOUSE OF LORDS 

Mayi6,ia]7. their nature such as ought to be executed or not: 
^■^"^^"""^ so on the other hand, if a man of weak intellect 

IV8AKITT. 11. 

executes a deed which would not be improper iPex- 
ecuted by a man of the strongest mind, it is not 
for us to say that, because God has at one moment 
afflicted a person with such a malady, he shall, 
therefore, never be restored so as to be competent 
effectually to do an act which a moral and good 
man would think it most proper to do. The prin- 
ciple in our law is clear ; and I do not know any 
difference in that respect between the principle of 
our law and that of the law of Scotland. I re- 
Fauider v. member the case of a gentleman who was conOued 
Dec! 9, 1811. for some years in a house for the reception and care 
of insane persons. He had a lucid interval, and 
made a disposition of his property^ which was ex- 
actly that which he ought to have made, having 
r^ard to the circumstance that he had before pro- 
vided for some members, and not for other mem- 
bers of his family ; and that which he, before his 
insanity, communicated to a friend, he intended to 
make : and he did it under a sense of his situation, 
and the impression that no time was to be lost, and 
to protect himself against a relapse. That was held 
The question to be a good deed. For the question is not, whether 
inthesecases ^ ^^^^ jj^^ ^^^^^ insane, but whether he has re- 

, 18 whether a ... 

man is insane covered that quantum of disposing mind at the time 

executing^ihe 1^^ executes the deed which ought to give it effect. 

deed. Another principle which we may safely lay down is 

Icnging^hc* this : if property has been disposed of twenty or thirty 

deeds a male- years before, formally, and with the concurrence and 

rial circam- •' , ... 

sunce. assistance of individuals of good character; and if 

that disposition is not quarrelled with as speedily as 
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may be, and only challenged when the parties best May i6,i8i7. 
acquainted with the whole circumstances of the ''— *^^'^— ^ 
transaction are dead and gone, it is dangerous to 
set aside that disposition, at the distance of twenty 
or thirty years, upon a ground so fallible as human 
memory 9 and testimony as to the state of the per- 
son making that disposition at other moments, with- 
out at all applying to the moment when he executes 
the deed. 

After these general observations, see what these 
deeds are. On the 20th December, 1783, he 
makes a disposition of his property, proceeding 
upon a narrative of Maitland. '' That I am at pre* 
'^sent owing to sundry persons considerable sums Trust Deed, 
** of money which I am unable to repay, but 1763.*^' 
'* which it is most just and resonable should be 
*' paid and discharged as soon as possible ; that I 
^* have no other fund for that purpose but the 
'* heritable subjects after described, from which I 
** expect a considerable reversion will arise to me 
'' after payment of my debts : but from my par- 
** ticuTar situation, at present, I incline to trust the 
** management of my affairs to the persons after 
** named, my creditors and friends, in whom 
" I have an entire confiden.ce/' What the particu- 
lar situation was I do not know ; the witnesses are 
in their graves: but one of the witnesses to the 
deed of 1798, in which he recites that he was apt 
to be made the worse of liquor, and to be imposed 
upon by designing persons, says that he read it 
over himself, took it away with him, ai\d kept it 
by him for some time, and at a second meeting 
executed it. In the recital to this deed of 20th 
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May i6, 1817* December, 1 78S, he might perhapR allude to the cala- 
""■^^""•^ mity with which he had been afflicted. But if God 
afflicted tne two years before with such a calamity, 
and I made a disposition of my property, reciting 
that I was afraid of the consequences of a relapse, 
whetlier it were the fear of imprudence, as in the 
JJjJJJ^^^^^;^ Middleton ca^^ or the fear of disease ; is it to be 
s Vei. Jun. 'held that because a man recites that reason for doing 
the very thing which he ought to do, he is there- 
fore not sufficiently recovered to render him com- 
petent to do that act? Then the narrative pro* 
ceeds :— ** Therefore, I do hereby with the special 
*^ advice and consent of James Blair, my grand* 
*^ father, &c.;'* so that he was acting by the ad- 
vii'e and with the consent of his grandfather : Glen 
and Scott, who in this year, 17 S3, had been en- 
gaged in many transactions with Maitland^ making 
no objection ; and this is no small circumstance in 
the absence of other evidence as to his state of 
mind at the moment of executing the deed. The 
trustees were in the first place to sell parts of the 
Middietonv. property for payment of the gran ter^s debts, with- 
2 Vm?"ju^'^'^' ^^y (Control front him^ That clause is not un- 
^^- common in instruments in this part of the island, 

and here again I refer to the case of the Chirk 
Castle estate. 

I wish to call your Lordships* attention particu- 
larly to this fact, that at the time the deed was ex- 
ecuted, he was aware that he had to defend suits 
carried on against him by this Towart ; and there 
was a special provision in the deed, that the trustees 
should be at liberty to defend the two processes, 
one before the Court of Session, the other before 
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the Magistrates of Glasgow. This deed Appears toMayiS^isi?. 
have beeiy executed with great particularity as to^ ^ vtmT 
the date, the names of the witnesses, and the name 
of the writer of the deed. Then, with reference to 
this deed of December, 1783, Glen and Scott, who 
had been concerned with the granter in that year in 
certain bills of exchange, and transactions of busi- 
ness ; and who, as far as we know, were respectable 
persons, are parties to it, and they are to sell and 
pay his debts, and give the reversion to the granter; 
and all this with the concurrence of his grand- 
lather. 

Then it is said that Maitland enlisted as a soldier, 
and was unable to do his exercise, a defect which I 
have known to belong to many worthy and 'sensible 
men. And they fix upon certain acts which might 
be material if they had applied to the moment of 
executing the deed. 

Then the deed of 6th July, 1784, proceeding Deed. July 
upon the narrative of the trust deed of 1783, and ' 
the purpose for which it was granted, was executed. 
It does not appear that Maitland himself was a 
party to this deed. Bui then consider what a man 
may rationally do. Blair^ the grandfather. Glen, 
and Scott, had no authority to execute this deed of 
July, 1784, unless they had the consent of Mait- 
land ; and you must suppose that they were satisfied 
that they had his consent, unless they meant to be 
responsible for the acts of Towart and his wife, 
which, without that consent, they would be. 

Then the deed of August 28, 1784, was exe- oeed, August 
ctttcd ; and from this it appears that Maitland was^^' ^'^^' 
served heir to his grandfather, and duly infeft on tlu^ 
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May 16, 1817.17th August^ 1784, a circumstance of great im* 
^""■^^^^'^ portance, though not noticed in the reasoning ; and 
what follows upon that? A sale of a certain parcel 
of the land to one Armoui^ and a wadset for 100/. 
on the 18th of August^'^^s not this a transaction 
that deserved some attention ? One who was sup- 
posed to be insane, served heir to his grandfather, 
and infeft on the 17 th August, anjl selling and 
mortgaging his property on the 1 8th I And you are 
to suppose that Armour made no inquiries ! Then 
it recites that the debts which he owed had been 
paid by Towart ; and here be it noticed that Glen 
was a creditor to the amount of 144/. and was paid 
his debt under these instruments ; and then he con- 
veys the property to his sister and her husband, sub- 
ject to the payment of the 100/. mortgage money, 
and of an annuity of IdA and 3/. per annum for 
clothes to himself 

It was said that he would not have executed this 
deed if he had not been insane. Now I do not 
say that if he had been insane the deed would have 
stood, though the consideration had been more than 
sufficient. But still that is a circumstance to be 
attended to; and the only evidence we have here is 
that the consideration was more than sufficient 
But'if it had been less, he might have intended to 
make a gift to his sister and her husband ; and a 
payment of this description was well enough cal- 
culated for a person in his situation, and the use 
which he made of money when he received it. 
Before the commencement of this process, all the 
witnesses to this deed were dead, except one of the 
«ame of Reid. Reid also died before he could be 
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examined in the cause; but he had been examined May i6ii8i7* 
on this subject before a Magistrate of Glasgow and akitt 
two witnesses. His deposition was not admitted ; 
but the objection to it might have been waived, and 
there appears to . have been no bad reason for in- 
sisting upon it. 

We have no means, therefore, of knowing the Deed, 1798. 
state of Maitland*s mind, except from these deeds 
themselves and the parole evidence, till the execu* 
tion of the deed of 1 798, which was a mortis causa 
disposition. This deed bears on the face of it that 
Maitland had favor and affection for his sister; 
and one of the witnesses speaks to the admission by 
Maitland, that he in fact had that favour and af- 
fection. The witnesses say that he read this dis- 
position aloud, that he said he would think about 
it, took it away with him^ and afterwards signed it. 
Then, as to the only instrument the witnesses to 
which were alive, they speak to his sanity ; and, 
though they might have judged wrong, they must 
have been convinced that he was of sane mind wheii 
he executed \t. This deed professes to give over all 
the property and all claims which he then had, or 
might have at the time of his death ; and then he 
states that he was apt to be made the worse of 
liquor, and liable to be imposed upon, and there- 
fore does this act. And is it to be said that, be- 
cause he chooses to allege that reason which is the 
true one, therefore this and the other deeds are bad, 
though not quarrelled with till 1 808, the Respon- 
dent being in a situation which enabled hiip to 
challenge them at a much earlier period ? 

Then the case comes to this, supposing Maitland The general 
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Ma]^i6,i«i7.to be a weak 6r insane man, if be was sane at the 
j^'P^Z^ **™® be executed these deeds, his sanitjr at these 
insanity of a moments IS Sufficient to sustain them. And the 
rofficient^to ^*>^**5^** '» whether this mass of written evidence in 
«et aside a deed sepport of his sanitjT at the moment when these 
him?fhe^ deeds were executed, which cannot now have its 
.T".?*"'*i fu'l weicbt, but which must be ooiisidered as at 

uie time of . 

execution, any time very weighty, is so affected by the parole 
testimony of persons speaking to his condition at 
other times, that you can say, at the risk of what 
belongs to such a decision^ that the deeds were ex- 
ecuted by a man, not by one liable to be imposed 
upon, for that is not this ease, but by a man en- 
tirely incompetent to do such an act. 

It often happens in these cases, that when wit- 
nesses are describing the condition in which the 
man was two or three years before, there are no 
cases more difficult to deal with ; the witnesses on 
the one side describing htm as being as mad as 
mad can be ; and those on the other side represent- 
ing him as a man of the strongest and soundest 
intellect. Like the smuggling cases which we some- 
times had in the Exchequer, where the question was, 
whether a vessel was within three leagues of the 
coast with barrels of a certain size, while the evi* 
deuce on one side was that she was not three 
leagues from the coast ; the evidence on the other 
side generally was, that she was at least twenty 
leagues from it. So in these cases the witnesses on 
the one side swear that the person whose sanity is ' 
in dispute, was one of the weakest ; and those on 
the other side swear that he was one of the 
strongest minded men that ever existed. But the 
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question i& not whether this man was weak, or^i^^^^* 
whether he was road wlien in liquor, or insane at ^ ' 
other times ; but whether in 1617, where the deeds 
challenged are rational in themseltes, and are not 
quarrelled with till the witnesses to them are in 
their graves, except those to the deed of 179&» who 
give testimony which would support that deed in 
any case, whether you can say that these deeds 
ought to be entirely set aside (&r they cannot stand 
as securities unless they can stand as titles), at such 
a distance of time, and under such circumstances. 
In my opinioui that would not be safe, and I can* 
«ot consent that this judgment should be affirmed. 

Lord Redesdak. I concur in that opirnon^ and 
I confess this case aj^ears to mis very important. 
With r^ard to the words in one of the deeds, that 
the trustees were to act without control, they are 
not uncommon in £nglish deeds of this nature. 
As to the decision of the Court below, that must 
be varied even on its own principle. It is unc^* 
tain, for one cannot see what are the deeds im- 
peached by it; and it is inconsistent, because the Deeds redaeed 
deeds, if to be reduced on the ground of utter in-^^^f^^^^^^l'* 
capacity, cannot stand for any purpose. paciy, cannot 

The deeds are impeached by parole evidence only^ purpow^ *"^ 
which is an important circumstance; and that evi- 
dence is applied generally, and not particularly io the 
time when the deeds were executed. The allegation 
is, that since 1781 or 1782, Maitland was utterly in* 
competent to execute any instrument, and that was 
attempted to be made out by parole evidence without 
any qualification whatever. But on that case the 
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May 16, 1817. 

ivsaWxtt. 

To find the 
trath from 
contradictory 
evidence, tty 
the evidence 
by the te^t of 
collateral cir- 
camstancet, 
ai to which 
there cao be 
no doubt. 



Action of 
count and 
reckoning, 
1807. 



Court below has not decided. On the other side 
there is likewise strong parole evidence. 

Now in endeavouring to find out the truth from 
contradictory evidence, try the evidence by the test 
of collateral circumstances, as to which there can 
be no doubt, in order to ascertain how far it is con- 
sistent with these circumstances. Having gained this 
ground, we have all that is necessary to dispose of the 
cause; fDr, when the evidence is so tried, it appears 
clear that the Respondent's evidetice cannot be true, 
and that the Appellants evidence may be true. The 
evidence of the Respondent's witnesses is inconsist- 
ent with the collateral circumstances. They repre- 
sent him as utterly incompetent from ]782. Now 
in the first proceeding the Respondent did not 
quarrel with the deed of December, 1783 ; so that 
he then had no conception that Maitland was, at the 
time of the execution of that deed, in the state of 
mind which he afterwards attributed to hifn. The 
Respondent did riot then pretend to reduce that deed, 
but treated it as a rational deed executed by the 
advice and with the concurrence of respectable per- 
sons ; and it appears that about that time Maitland 
was engaged in a variety of dealings, utterly incon* 
sistent with the evidence of notorious incapacity. 
The deed of the 14th May, 1784, was executed by 
the grandfather, and Glen and Scott, and was sus- 
tainable on the same grounds as that of 1783. 'Now 
what appears from that deed? — T. That Maitland 
had executed a bond for what was due to his sister. 
That was a distinct instrument, executed with the 
approbation of his grandfather and the other 
trustees. Do they not declare, then, that he was 
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competent? They had engaged to defend the suit, Mayie, i8i7. 
and this was a compromise of it. The persons who ' ^ ^ 
prepared these deeds^ and who were parties and j^ ^^g^ ^ 
witnesses to them, were dead when this process ^•^c" 'hat the 
commenced ; and we must take it that they would prepared and 
have sworn that he was competent : for we have no ^j^^JJ^' ^ 
right on this general testimony to assume the con- ^» to the 
trary. The same observation applies to the deed ofif alive, hale' 
28th August, 1784. The parties to it^ must bej;;;;?™^^^ 
taken to have sworn that he was of sane mind at the time 
when the deed was executed, and no deed would be deeds wen 
safe if that were not a principle of law. But the *««^ted. 
matter does not stop there. Part of the consider- 
ation in this deed is 5^. a week, or 13/. a year, to 
be paid to Maitland. Now it is in evidence that 
be was in the habit of receiving this Ss. a week 
under this deed ; and the notes he gives acknow- 
ledging the receipt written by himself are in evi* 
deuce ; and from them it is demonstrable that 
Maitland was not in the condition in which he was 
represented to be by the Respondent's witnesses ; 
for these notes show that he was capable of know* 
ing what he received and ought to receive. He 
writes acknowledging the receipt of what was due 
to him, and expresses his hope that his sister and 
her child are well. Is that the language of a man 
in such a state that he could do no rational act ? 
This written evidence is worth a host of parole tes- 
timony, as it demonstrates that the evidence for the 
Respondent cannot be true. 

The next point is the consideration. It has been consideration, 
said that the property was more valuable than the 
consideration pi^id for it ; and, with reference to that 

VOL. V. 8 
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May i4i 1817* it ought to be recollected that there was a diminu-* 
^^"^^'^^^r'^ tion of ten acres sold to Armour. That too is a 
transaction in which other persons were concerned 
as well as Armour who advanced the money, and 
all of them are in effect witnesses of Maitland's 
sanity ; and it was impossible they could have so 
acted if this man had been, as the Respondent's 
witnesses represented him to be, notoriously in* 
sane. 
Delay in chal- The length of time too that elapsed from 1784 
i£i?^'^ till 1807 was to be considered. The value of the 
property might have trebled in that time, and yet 
Towart was suffered to remain in ]x>ssession, ma* 
naging and disposing of it as his own ; and the 
effect of this decision is to impeach all these trans* 
actions. If then the consideration was equal to the 
value of the property in 1784, would it be justice 
to put an end to the transaction in 1807 or 1808, 
when the value was so different ? The delay too 
had a tendency to deprive the Appellant of the 
means of showing that Maitland was of sound mind 
at the time of executing the deeds ; and in that 
view also, the length of time is an important fea- 
ture in the case. 

Upon the whole, therefore, it appears to me that 
the decision of the Court below caqnot be sustained. 
It is not c^sistent with the nature of the pro- 
ceeding which impeaches these deeds on the ground 
of utter incapacity since 1782. But the judgment 
does not apply to that case, as it sustains the deeds 
to a certain extent. The result is, that the evidence 
for the Respondent is not sufficient to reduce these 
deeds. There is positive evidence to support theoiy 
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as it must be token tEal the attesting witnesses Maji6«isi7w 
would, if alive, have given evidence of the sanity '"■***'^/^"*-^ 
of Maitland at the time the deeds were executed. 
There is positive evidence, therefore, of the sanity 
at the time of the execution of the deeds, or at 
least that he was sane in the judgment of the at- 
testing witnesses ; there is positive evidence of the 
sanity in the notes written by Maitland himself, 
which show that he knew and understood the nature 
of the transaction. There is on the one side cl^ar 
positive evidence to support the deeds ; and, on the 
otfaer, only general evidence to reduce them, which, 
consistently with the positive evidence, cannot be 
true. This is not, therefore, a case of a doubtful 
balance of testimony, but the Appellant's evidence 
is decidedly the stronger. 

Judgment of the Court below REVERaED. 



SCOTLAND. 

AJPPEilL FROM THE COURT OF SE88IOM. 

JoKKSTON — Appellant. 

Cheaps and another^-^itefpoiu/eiift. 

AND 

JoKssTov^^ Appellant. 

Cheape and others — Respondents. 

Aabitbb, well known to the parties. &r biA skill in June 9,11, 
the snfalaat of wbrenee, acting under submiimns re-^^^'y^^^^^* 

s 2 
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June 9, II, citing that the parties had ** confidence in him as a fit 
Julys, 18 L7. "person," and had *' confidence in his judgment" to 
carry into effect certain improvements upon lands, and 
apportion the expense among the parties, refuses to coin- 
municate the notes of his opinion, or a draft of the award, 
before it was pronounced to one of the parties applying 
for such notes or draft, and refuses to receive proof m 
alleged material facts laid before him by the same party; 
he being himself a competent judge of the subiec^ and 
chosen for that reason, and having no doubt in nismind; 
the award was held good, notwithstanding such refusal: 
for, (per Lord Eldon, C.) an arbiter is not bound in all 
cases to receive evidence, whether it will have any efiect 
on his mind or not. But even by the law of Scotkind, 
which attaches so much value to arbitration, a refusal by 
. an arbiter to receive proof where proof is necessary, may 
amount to what they would consider as a ground for 
setting aside an award. {Vid. Sharpe v. Bickerdyke, 
071/6, vol. iii.p. 142.) 
'An arbiter has an interest in the subject of reference, and 
this is well known to the parties before they sign the sub- 
mission ; the award is good, notwithstanding the interest. 
Five parties agree to refer the direction of certain extensive 
improvements, and the apportioning of the expense 
among them, to an arbiter, tne submission bearing that 
the award is to be pronounced ^^ betwixt and the day 
*' of '* (omitting the usual words, next to came), " or 
** between any farther day to which this submission may 
** be prorogated, and which he (the arbiter) is hereby 
** empowercni to do at pleasure." . Three of the parties 
sign the submission in March, 18 II. The arbiter proro- 
gated the submission on the 8th November, 1811, and 
2d November, 1812. The two other parties signed the 
submission, one on the 20th March, the other on the 9th 
April, 1812$, and the award, was pronounced in May, 
18 IS, when the work was completed. One of the par- 
ties who first signed endeavours to get rid 6f the award 
on the ground that the legal time had expired, the pro- 
rogations being inefiectual because two of the parties had 
not signed the submission till after the date of the last of 
them. But held that as the party had seen the work 
going on in the interval between 1811 and 181S, without 
intimating any such objection, he must be considered as 
having i^aived it, and should not be permitted to take 
advantage of it after the completion of the work. 
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Arbiter in his award goes beyond the limits of the sub- Jane 9, 11, 
mission : this does not vitiate the whole award, but the J^ly «» »817- 
excess held pro non scripto, and the award good to the "*— v— ^ 
extent of the power. arsitra- 



FIRST CAUSE. 

JL HE Appellant Johnston, in 1813, brought an Action, idi3, 
action to reduce an award against the Respondents J^^"^"** 
Cheape and the arbiter. The award was founded 
on a submission between Johnston and Cheape, 
empowering Thomson as arbiter to decide the pro- 
portion to be paid by each of them of the expense 
of deepening a drain called Rossie Drain, '* from 
'' the point where it falls into the Eden up to the 
** march between our properties at Bowhouse 
*^ Moss, and of keeping clear the said drain 
^^ between the aforesaid points** in all time coming. 
The submission proceeded on a recital of confidence Submiition. 
in Thomson as a fit person to determine the value 
of the operation to their respective properties, and 
to ascertain the proportion of the expense which 
each ought to pay. The reasons of reduction were J«^"»®^>*- 
in substance corruption^ partiality, and interest, in 
the arbiter, and also excess in ttfe awards the arbiter 
having charged the App^^ant with the expense of 
deepening a part of tbel drain which lay beyond 
the points limited by the submission. The interest 
consisted in this, that the arbiter's own lands would 
be benefited by deepening the drain ; and it was 
alleged that there was '^ strong reason to believe'* 
that the arbiter was actuated by a corrupt motive 
arising from a private transaction or understanding 
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Defences. 



June 9, n. between hioi and Cheape, relatife to the draining 
^^ ' ' of the arbiter's own lands^ by which the expense 
would be diminished to the arbiter in proportion as 
it should be diminished to Cbeape in respect of the 
operation in question. The circumstances alleged 
in support of the charge of partiality, were the re- 
fusal by the arbiter to receive evidence of material 
facts which the Appellant brought under hi« view^ 
and ofiered to prove, and bis refiisal to communi- 
cate to the Appellant the notes of liis opinion^ or a 
draft of tbe decree arbitral before it was pro- 
nounced. And the cases of Bianr^ 5M?Ck. 1738—* 
Waliace v. fVaUace, Feb. 17^2— WHUam^on, i?^ 
— Logan V. Lang^ Nov. 1798 — and EM%9t v. £^ 
/!£*, 17«9 — were cited. 

In defence it was stated that the reason why the 
arbi^r has refused to communicate his notes or a 
draft was, that, though often employed as an 
arbiter, he had never been acoustoro^ to do so, 
and that he had refused the evidenee because, from 
•brs own knowledge of such matters, he had no doubt 
as to the effect of the operation on the respective 
properties of the parties ; that as to the matter of 
interest, be had no interest ni the subject that vtn 
not well known to 'the parties when they aubsmfaed 
the submission. It was I'mied that there was any 
transaction or understanding of the nature atatod 
by the Appellant, or that there was any partiality 
or corruption, or any excess in the award. But if 
there wasau ^Kcess, that might be rectified witlioiit 
afieoting die rest of the award. {^Vid. the <i«U 
cause.) 

May 12, June l%e Coiirt helow repelled tkm reaaoM of radii0^ 
7, July I, ^ 

1S14. 
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tion and sastained the defence*, and Johnston ap- Jane 9.11, 
pealed. *"j«ly8^. 

SECOND CAUSfi. arbitra- 

Mr. Johnston the Appellant, and the Respon-^^^''' 
dents Messrs. Cheape, Wemyss, Heriot, and Baist, 
having lands on the banks of the river Eden, in Fife, 
engaged, by signing a minute to that effect in April, 
1810, with a vieiv to the improvement of their 
lands, to deepen the channel of the river, and re- 
move a bridge, and erect another, and that a neigh- 
bouring gentleman well known to them all for his 
skill in such matters, should be empowered to ex- 
ecute the work, and settle the proportions of the 
expense; and a submission was accordingly pre-Submiiaion. 
pared reciting the proposed objects, and then pro- 
ceeding in these terms: ^^and having confidence 
** in the judgment of Andrew Thomson, Esq. of 
** Kinloch, for getting these improvements carried 
** properly into effect, therefore we do hereby give, 
*' grants and commit full power, warrant, and au- 
^ thority to the said Andrew Thomson, as sole 
*' arbiter chosen by us, to get the said bridge over 
** the river Eden, near the village of Kettle,, re- 
^ moved, and a new one erected to the westward 
^ of thht bridge ; to cause the said river to be 
'' deepened and widened at and above the said old 
** bridge (beginning as near to it as can be done, and 
'' at the same time obtain a proper level) upwards 
*' to where the Rossie Drain falls into the said river, 
** and to get the river between these two points 
*' embanked, and what other improvements executed 
** he may deem necessary for completing the object 
^' in Tiew, and that in any manner he may think 
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June 9, 11, « proper, and with power to him to enter into con- 
V * .' ** tracts with workmen for finishing said works^ and 
ARBiTRA- *' to proportion the expense of the said improve* 
Tiov. ff ments among us as he shall conceive just and 

'^ reasonable, according to the benefit which the 
** lands belonging to or possessed by each of us will 
'^ derive therefrom, and also with power to the said 
^' arbiter to take all manner of probation, and to 
** direct measurements and valuations to be made, 
^* and do every thing else necessary, or that be 
^' should think proper, for enabling him to decide 
<< and determine in the matter hereby submitted 
** and referred to him; and whatever the said arbiter 
*^ shall decide and determine by decreet arbitral to 
'* be pronounced by him betwixt and the day 

<^ of or between and any farther day to which 

'^ this submission may be prorogated, and which he 
** is hereby empowered to do at pleasure : We 
'^ hereby bind and oblige ourselves, our. heirs, and 
** successors, to acquiesce in, impliment, and per-* 
** form, under the penalty of 100/. sterling, to be 
*' paid by the party failing to the party observing, 
^* or willing to observe the same over and above 
*' performance ; and we bind and oblige ourselves 
<* and our foresaids respectively to keep the said 
*^ river and the banks thereof, after the said im- 
^* provements are completed, opposite to the lands 
^' belonging to or possessed by eadi between the 
<< above-mentioned points, and which are to be 
^* thereby benefited, in good and sufficient con- 
^' dition and repair in all time thereafter, so that 
<^* none of the lands belonging to or possessed by 
<* any of the parties in this submission can be in« 
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•*jured by neglecting such repairs, otherwise the June 9, ii, 
•* person or persons feiling so to do shall, over and .° * j 
** above performance, pay whatever damage any of AmBrrRA- 
^' the others shall happen to sustain thereby, as the 
** same shall be ascertained by fit neutral men.** 

The submission was signed by the Appellant on Dates of th« 
the nth, and by the Respondents, Cheape and"*"* '**' 
Buist, on the 14th March, 1811. The arbiter im- 
mediately began and proceeded with the work, and 
prorogued on the 8th November, 1811, and 2d 
November, 1812. The Respondents Heriot and 
Wemyss signed the submission, the one on 20th 
March, the other on 9th April, 1813. The work 
being completed in May, ISIS, the arbiter then 
made his award, which, after reciting the submis- Awaid. 
sion, prorogations, and execution of the works, pro- 
ceeded in these terms : *^ And being well satisfied 
'' with the manner in which these operations have 
^* been executed, and that the object which the 
'* parties to the submission had in view, will be 
'' completely answered, and having caused measure- 
** ments of the work executed to be made and as- 
*^ eertained, the whole expences of the operations, 
*^ including interest up to the term of Whitsunday, 
** 1813, as per a particular state thereof, signed by 
'' me of this date as relative hereto, to amount to 
^' the sum of 759/. sterling; and having frequently 
*^ gone over and inspected the grounds belonging to 
** or possessed by the said parties, which have been 
'* or may be benefited by the said . operations ; 
'^ having heard the parties as to their claims, having 
*' got all the information which I consider necessary 
^ for determining the matters submitted to me, and 
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j"hf®'*^* " having maturely deliberated upon every circum- 
* '' stance relating thereto, and being now well and 
ripely advised therein, and having God and a good 
conscience before my eyes, do give and pronounce 
'' my final sentence and decreet arbitral as follows, 
*^ viz. I find and hereby decern and ordain that the 
^^above-mentioned sum of 759/. sterling shall be 
** paid proportionally as follows by the respective 
*^ parties, being the ratio in which I am of opinion 
** and hereby find that the lands belonging to or 
*• possessed by each of them, have already been or 
*' may be still benefited in consequence of the 
^^ operations above-mentioned ; viz. The said Wil* 
*' liam Johnston shall pay the sum of 5351. sterling, 
*' the said John Cheape shall pay the sum of 146/. 
*^ sterling, the said James Balfour Wemyss shall 
^* pay the sum of 43/. sterling, the sard Henry Buist 
** shall pay the sum of 22i. sterling, and the said 
^^ James Heriot «hall pay the sum of IS/, sterling; 
'^ and each of the said parties shall ferther pay the 
*•' legal interest of the sums above-mentioned, to be 
*' paid by them respectively from and after the said 
^* term of Whitsunday, 1813, till they are paid; 

Eicess. *^ and I hereby also decern and ordain the said par- 
*^ ties, or such of them as have lands in property 
^^ or possession opposite to the said river, and their 
** heirs and successors, to keep tlie river and the 
^^ banks thereof now that the said improvements are 
^^ completed opposite to the lands belonging to or 
'^ possessed by each of them, within the above-men- 
'^ tioned points, in good and sufficient condition and 
*' repair, in all time coming, so that none of the 
^ lands belonging to or possessed by any of the 
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^ fAfties in the Bubmtssioo shall be injared byJ«»«9>iif 
** neglecting such repairs catberwise, I hereby decern . '^ 'j 
^* and ordain the person or persona &iling so to do, arbitsa* 
*' not only lo perform these stipulations, but also to ^'^"' 
^ pay wbatever damage may be sustained by any of 
'* the other parties in consequence of such neglect, 
^' as the saoaie may be ascertained by fit neutral 
« men.'' 

Mr. Johnston, in )8I3, brought an acdon against Action to le- 
the other parties and the arbiter, to reduce, the award, 
nward for these reasons : Ist, (Reason of style). 2d, Rewoi of ra* 
That the award was void, the^term of the submission 
having expired as to him before it was pronounced, 
nnd the prorogations having no efiect because they 
«ould not apply to the supposed submission amongst 
ftve parties upon which tlie decree proceeded, two 
of the parties not having signed till after the date of 
the last prorogation. 3d, 'Hiat the decree was ultra 
vires^ in ordaining that the parties should keep the 
banks in rqwir in all time coming, &c. that matter 
not being submitted to the arbiter, but disposed of 
by the agreement of the parties. 4th, That the ar- 
biter had decided in his own favour a matter in 
which he had an interest, his own lands being 
benefitted by the operations, the whole expense of 
which he laid on the parties to the submission, and 
chiefly on the Appellant 5th, That there was 
strong reason to believe that he was actuated by a 
corrupt motive arising from some transaction or un- 
derstanding between himself and Cheape. 6th, That 
the arbiter acted with partiality, having refused to 
«give the Appellant for perusal « draft of the decree 
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Jane 9, ii, before it was pronounced, and to receive evidence 
offered by the Appellant to show that his propor- 
tion of the expense ought to be but small, though 
the Appellant submitted to him full observations in 
writing containing a statement of facts leading to 
that conclusion. 
Defences. The defences were— -to the second reason, that the 

Appellant having signed the submission it was jus 
tertii on his part to state this as a reason of reduc- 
tion. 3d, That it was by no means clear that the 
powers of the arbiter were not sufficiently ample for 
the purpose; but if not, though the clause should 
be held pro non scripto^ the award would be good as 
to the rest. 4th, That this reason was well known 
to the Appellant before he signed the submission. 
5th, That the character of the arbiter was an answer 
to this reason^ and that Cheape pointedly denied 
any such understanding or traixsaction. 6th, The 
arbiter heard all the facts condescended upon, but 
did not think them of such a nature as to alter his 
judgment, founded on his own knowledge of the 
subject, and the opinions of other persons of skill, 
of whose assistance he availed himself. 
Jodgment The Lord Ordinary repelled the reasons of re- 

8*9^*814"'^ duction, sustained the defences, &c. «nd decerned, 
and to this judgment the Court unanimously ad- 
hered ; and Johnston appealed. 

For the Appellant it was contended, 1st, that the 
award was null and void, because the term of the 
submission had expired before it was pronounced ; 
and the present case was distinguishable irom that 
of Tat/lor v. Grieve, Fac. Coll. a^th Nov, I80a 



DM APPEALS AND WRrTS OF ERROR. fiS? 

because, although it was there decided that a sub- June 9, 11, 
mission does not expire until a year from the date ^ i 

of the last subscription, that subscription was within 4rbztua- 
a year of the first subscription^ all the parties'^'®"* 
having subscribed within a few weeks of each other, 
whereas here the last subscription was not within 
a year of the first; and, as the* arbiter's power 
where the day is left blank is limited to a year, the 
submission fell, and no award could be made upon 
it; and the orders of prorogation were ineflectual, 
because the arbiter had no power to make any such 
order till all the parties had subscribed. Std, The 
decreet arbitral being a nullity, could not be homolo- 
gated. 3d, That the award was ultra vires on the 
ground mentioned in the reason of reduction ; and 
that, supposing it were not ultra vires^ the arbiter 
had done injustice in leaving out of that part of the 
award the words '^ to be thereby benefited." 4th, 
That the refusal to receive the Appellant's evidence 
indicated partiality and corruption, and it had lately 
been decided in Dom. Proc. in Sharpe v. Byker'Sharpt t. 
dyke^ that an award could not stand where an ar- ^^^^^1%^ 
biter did not receive material evidence tendered ; the P- 102. 
principle of that decision was, that it was essential in 
the nature of an award that the arbiter should hear 
both sides. 5th, The arbiter had an interest in the 
matter which was unknown to some of. those who 
chose him judge; and the Court below refused a 
diligence to produce an agreement to show that he 
bad a direct interest, and it must be taken that he 
had. 

For the Respondent it was contended: 1« As 
to the point of corruption and refusal of the evi- 



250 CASES IN THE HOUSE OF LORDS 

j^^^' ^>» deace, thai the evidence bad been heard, althcmgh 
the arbiter, as be was entitled to do, acted on bis 




own judgment {Kirkaldy v. Dalgmrm^ itn. 1809.) 
There might be cases where the rejection of mate- 
rial evidence might indicate corruption, so as to 
afford a ground to set aside an award ; but here the 
arbiter was chosen expressly for his own skill in 
such matterr, and the whole was referred to his 
discretion : he beard all that he thought of oonae* 
quence, and decided on his own opinion. There 
was nothing that indicated a corrupt motive; and 
by the law of Scotland, if the arbiter acted bonA 
Jidty the award could not be set aside. The r^u* 
lation of l695, which was sanctioned by act of 
pariiament, was directed against such cases as this* 
As to the case of Sharpe v. Bickerdyke, that was a 
case of falsehood, and depended on very particular 
circumstances. But this award might be supported 
Interest Vid. even in thia Oouotry. 2. As to the question of in- 
AUerton. 4 terest, it was no more than this, that the arbiter 
Comh^iT ^^^ ^^^ *^ deepen his own drain, and that those 
operations would be of advantage to him if he did* 
But the parties were aware of that interest when 
diey chose him, and the objection amounted to 
nothing. 3. If the award was uitra vires^ it mig^t 
be reduced pro tanto, without affecting the rest 
{Montgomery V. Strang^ June, J 798 — Kydv. Pat^ 
tersofiy Fac. Cdl., June, 1810.) 4. That although 
the ustial way was to insert in submissions after the 
blank for the day, the words nest to come^ which 
confined the submission to a year, these words had 
been omitted here. Why ? because it was known 
that the work could not be finished, nor tbe award 
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made within a year; and beisides, the Appellant ju^e 9/11, 
had seen the work going on without stating sny^^^'^^ 
auch objection at the time; ^:id he could not be^nBiTRA- 
allowed to take advantage of it after the work was*^^^^* 
finished, but must be held to have acquiesced in 
the validity of the prorogations. 

Reply. The principle upon, which the case of 

Sharpe v. Bickerdyke was decided, was, that it was 

essential in the nature of arbitration that the 

arbiter should hear both sides. An arbiter must 

bear both sides ; and in this case the evidence 

was rejected, not because the arbiter had examined 

' it and thought it of no consequence, but, because 

his mind was made up without it. The case of 

Kirkaldy did not apply to this question. With 

respect to the point of interest, an interest more 

remote than that which would render a person an 

incompetent witness, was an objection to jurors and 

arbiters. There was no evidence that the parties, 

when they signed the submission, knew of the 

interest arising from the agreement with Cheape; 

and it must be taken that there was such an 

agreement. 

Mr. Campbell. It is not positively averred that 
there was any such agreement, and it is denied that 
there was* 

Sir &. Romilly and Mr. Leach for the Ap- 
pellant ; Mr. Warren and Mr. Campbell for the 
Respondents. 

Lord Eldpn. (C«) The reference ia the first of Judgment. 
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July 8, 1817. these causes was in these terms : — ^* We, John 



^ 



"jJI^T""^ '^ Cheape, Esquire, of Rossie, and William John- 

Tiov. *^ ston, Esquire, of Lathrisk, considering that our 

itt Cause. €€ respective properties have been much improved 

ai^^ rabrolf. " ^y ^^^ deepening of the drain from the Loch of 

ttonbythe « Rossie, and that it would be still more advan* 

^* tageous to us to obtain a further level* which we 

<' wilt be able to do, when the proposed alterations 

^ upon the river Ekien, between the bridge over the 

^^ same near the village of Kettle, and where the 

^' said drain falls into the Eden, are completed. 

'* Therefore we bind and oblige ourselves, our heirs, 

<' and successors, to bring up the said level, or such 

** proportion of it as we, or either of us, shall think 

^^ requisite, as soon as it can be accomplished, from 

** the said point where the Rossie Drain falls into 

'* the Eden, up to the march between our respective 

'^properties at Bowbouse Moss, and to keep the 

** same redd and clear and in good order in all time 

^^ thereafter, at our mutual expense, which shall be 

'* proportioned according to the benefit accruing 

^ therefrom to our respective properties ; and having 

^* confidence in Andrew Thomson, Esquire, of 

^ Kinloch, as being a fit person for determining 

*' the value which such operations will yield to our 

*' respective properties, and ascertaining the pro- 

'' portion of the expense thereof which each of us 

'^ shall pay. Therefore we do hereby nominate and 

'' appoint the said Andrew Thomson sole arbiter 

'' between us, to decide and determine what pro- 

** portion each of us shall pay of the expense of 

^^ the operations already executed upon the Rossie 

^ Drain, from the point where it falls into the Eden 



ON APPEALS AND WRITS OF ERROR. 26I 

*^ up to the march between our properties at Bow- July 8> 1817. 
" house Moss, and of what is to be hereafter done ^^"^^ 

' , ARBITRAL 

*^ when the improvements upon the channel of theTioN. 
^ Eden are finished ; and also in keeping redd and 
*' clear and in good condition the said drain be- 
** tween the foresaid points in all time coming, ac- 
<< cording to the benefit which he shall think our 
^^ respective properties have derived and will obtain 
*< from such operations, with power to the said 
'^ arbiter to take all manner of probation, and to 
*^ direct measurements and valuations to be made, 
'* and to do every thing else necessary, or that he 
*^ shall think proper, Tor enabling him to decide 
** and determine in the matters hereby submitted 
** and referred to him, and whatever the said arbiter 
*^ shall decide by decreet arbitral to be pronounced 
" by him betwixt and the day of or 

^^ between and any future day to which this sub- 
*' mission may be prorogated, and which he is 
** hereby empowered to do at pleasure, we hereby 
^* bind and oblige ourselves and our foresaids to ac- 
^* quiesce in, impliment, and perform, under the 
" penalty of JOG/, sterling,** &c. 

That was the power which the arbiter was to 
have ; and what use he should make of it was left 
very much to his own discretion, at least so it would 
be construed in this country. This gentleman made 
his award, and ordained ** that of the above-men- 
'< tioned sum of 2105/. is. the said John Cheape 
'* shall pay ] 335/. 2s: and the said William John- 
^' stone shall pay 770/. being the ratio in which I 
" hereby find their respective properties to be be- 
*^ nefited by the operations on the drain, and as 

VOL. V. T 
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July 89 1817* << the whole of the said sum of 2101^/. 2s. has been 
^^^^^^Ijvr"^ " edvanoed by the said John Cheape, I hereby 
Tiov. *' decern aud ordain the said William Johnstone to 

Award. u m^ke payment to him of the said 770L with the 
^^ legal interest thereof^ from the respective periods 
^' when the advances were made till paid* And I 
*' hereby farther decern and ordain the said parties 
'* and their heirs and successors to pay for any 
*^ future operations on said drain^ and in keeping 
*' the same redd, clear^ and in good condition be- 
^* %yreen the foresaid points in the proportion^ above- 
*' mentioned $ and I also decern and ordain the said 
*^ parties and their foresaids tp acquiesce in, impli- 
^' ment, and perform this decreet arbitral in all 
'^ respects, to each other, under the penalty of 
« 100/. sterling." &c. 

The Appellant refusied to obey the award, and a 
charge upon the decree having beea givenj he 
offered a hill of suspension ; and, at the same 
time, brought an action of reduction (with which 
the suspension was conjoined) to reduce the sub- 
mission and decree, alleging:^—!. The common 
reason of style : — 2. That the arbiter had decided 
in his own favour^ a matter in which he. was inter- 
ested ; for that a considerable number of years ago 
the arbiter cut a drain from his own lands, passing 
through Mr. Cheapens property, and &lling into the 
Rossie Drain ; so that the arbiter had burdened the 
Appellant with the expense of an outlet for hia (the 
Objections of arbiter's) own drain. As to that second reason — and 
l^msption the second and third r^asona are, as to this point, 
unfounded, much the same — I see no ground for insisting upon 
th&t as any objection. The parties l^new whom the 
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arbiter was, ond he was chosen on accoQtit of brsjuiy s^ istr. 
own skill in such matters ; and I see nothing in the "'"—"v— ^ 
proceedings to show that he acted corroptly or evenT*^. 
improperly* At the sam^ time^ there can be noRottfamfMy 
doubt that, even in the }aw of Scotland, which at-fusai to hear 
taches so much valtie to arbitration, the rrfusal bySitel^^^*'* 
an arbiter to receive proof, where proof is necessary, wooW lay a 
may amount ta wifet eyen they would oonsidw tOdS!^"ngan^'^ 
be a ground for setting aside the award. *'^*'- 

In the second cause, which is connected witb thesd Cause. 
first, the snbmissTon Was in these terms (vid. ante). 
One question in Ais case wa^) whetbtr the arbi- 
ter's authority to decide extended beyond the year ; 
and another queMion was, whether he bad any right 
io decide that the parties ahoald keep the river and 
banks opposite their lands, which were to be be- 
ffefited by the improtenvents, in good and sufficient 
condition and repair, in all time combing ; and, al- 
though the award, as to this point, followed the 
terttfs of the submission^ it was insisted that it was 
ultra vires, and that they thiemaelves w^ere ta de* 
termine what should be doae after the work was 
completed. But it was fertber contended, that etvn 
if the arbiter had authority to deal with that point, 
yet he had not done justice to the Appellatrt, be- 
cause he ought to haref confimd that part of the 
award to such lisnds of tlie AppaUiant as were ^^ i& 
*• be thereby beneJHed^^ his authority not extend- 
ing beyond that : and the Appclbwt insisted Umvt 
only some of his lands were benefited, whereas it 
was on the ^fher hand eentended that they were att 
benefifed. 
«Fohnstone also insisted that aa he subscribed the Objection that 

T 2 
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Jolye, 1817« submissioD in 1811, and as the award was not 

^'■^*'^^*"^ made till May, 18 J 3, the legal time had expired 

Tiov. before it was pronounced, and that as to him it was 

Uie legal time good for nothing ; and that the objection was not 

^^' removed by the prorogations, because they applied 

only to a supposed submission amongst five parties ; 

and that the submission which he signed was not, 

at the time of the prorogations, a submission 

amongst five parties^ some of the parties not having 

signed till after the date of the last prorogation : 

and a distinction was stated between this and the 

case of Taylor v. Grieve, in as much, as there the 

Not iu8)ain- last signature was within the year. I have consi- 

thc pa^"** dered this objection, and I agree with the Court of 

haTingieen Session in the opinion that it cannot be supported. 

the operatiooB • 

going on for a For when one considers what was to be done, the 
whSoaiTinti- c^****^®! ^f ^^^ "^©r to be deepened, a bridge to be 
marine any taken down, and another to be built ; and that he 
tion, it wai SAW all this going on without making any objection 

hSd°hSVe ^' *® *^^^' ' ^^^^^ ^^ ^^ reasonable to take it as if 
had waived it he had said that he never meant to make the ob- 
jection ; and to hold that he should not be per- 
mitted to make it with effect af^er the work had 
been 6nished. 
Corruption. Then it is insisted that the arbiter acted with a 
' partiality that indicated corruption. That, however, 
depends on the view which he took of his duty ; 
Arbiter not for an arbiter is not bound, in all cases, to receive 
ceive evidence evidence, whether it will have any effect on his 

whetheru'will "'^"^ ^^ ^^** '^^^ Submission bore that Mr. Thorn- 
have any effect son was chosen arbiter because he himself knew 
,on his mind ^j^^ gubjcct. But he saw all the evidence and. all 
the inferences arising out of the circumstances ; and 
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he seems to have proceeded on this ground,''«'y3, 1817. 

" taking all these matters to be facts, yet having ^^^^^^^XI^ 

** my own local knowledge to guide me, and all the tioh. 

*' other circumstances in my view, I cannot adopt 

*• your conclusion.** So that on all these grounds 

I take the judgment of the Court below to be 

right. 

But I have one difficulty in this second case. 
Suppose we should be of opinion that the submis- UUra vite$. 
sion did not authorise the arbiter to decide upon 
the manner in which the parties were to act with 
respect to these improvements in future, the ques- 
tion will arise whether that vitiates the whole award. 
If I were now to give my own opinion, I must say 
that this part of the award might be held, as they 
express it, pro non scripto^ and that the rest would 
not be affected ; and then what I wish is, to be sure 
that I apply that principle as the Court below 
would apply it. My own opinion is, that the 
arbiter has so far gone beyond his powers. 

l^he judgment in this second cause was this. Ju^ent 
After the usual recitals, the Lords 6nd that the^f"*y'^ 
arbiter, in so far as he has decerned and ordained 
that the said parties, or such of them as have lands 
in property or possession opposite to the said river, 
&c. should keep the river and banks thereof, &c. 
in good and sufficient condition and repair, in all 
time coming, &c. otherwise that the person or per* 
sons, failing so to do^ should not only perform 
these stipulations, but also pay whatever damage 
might be sustained, &c. as the same might be 
ascertained by fit neutral men, had no authority so 
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July 4P> 1817- to docprn ^nA ordains but that this ought to be 
'''*'**'"-"*^ held pro non icripto^ wd to be considered at an 

ABBITilA* . . • 

Tiosr. excess not vitiating the other parts of the decreet 

The excess arbitral; with this finding the cause was remitted 

neld pro non ... ^ 

scrt/ito, with- to (he Court of Session to vary its judgment, so far 

the othCTpfrts^a the finding might require it to be varied ; and the 

of the award, judgment was in other respects affirmed. 

Excess. j^ the first cause the Iiords found that the arbiter 

h^d no authority, according to the terms of the 

aqbmission^ to decern or award that the Appellant 

Charges ex- should be qbargcd with, or pay tlie following sums 

SttJJ^fw, ^^ charges, or any of them, viz. (stating them) ; but 

this to be without prejudice to any right of the 

parties to establish the charges, if they could, 

against the Appellant in any other mode of pro- 

without affectrceeding; and, '^find that this excess in the de* 

u/ofAe**'''" " ^^^* arbitral ought not to be taken to aftect its 

award in other « validity, farther than as it may be necessary to 

* " rectify the same with respect to the said excess." 

The cause remitted to vary the judgment as far as 

this finding might require; and in other respects 

the judgment affirmed. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Dixon and oihers—^^ppellants. 
Graham and others — Respondents. 



March 12,24 ; J^fFEAh from a judgment in declaratar in 1810, suffered to 
J.unc«3,i8i7. drgp, and action of reduction brought in 1812, to re- 
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duccjthe judgment In thedeclafator; and in ISIS oneMarcH i!?,84; 
appeal presented from the jadffnients in both causes, g^dJone9B,\9i7* 
the general answer put in. Objected, when the appeal "— ^v--**-^ 
came to be heard in 1817, that it was irregulat* to join ^"acticb.— 
both causes in one appeal; and, besides, that the ^PP^^^^^y^^^' 
was irr^olar as to the declarator, the petition not having j^^p^^^^^^^ 
been presented within the first fourteen days of the precept op 
session. The Hoilse was of opinion that there wasansEisiv. 
irregularity in the mode of bringing the causes before it; 
but: — 1. The objection ought to have been made in 
18 IS, when the other parties might have put themselves 
right in point of form:-^S. It ought to have been made 
by petition, to be referred to the appeal committee: — 
3. When a cause comes on to be heard, it is to be taken 
as regular: and, therefore, the appeal heard on the 
merits, and leave given to the ptoties afterwavd^ to sftt 
themselves right in point of form by presenting another 

E^tition of appeal in the declarator nuvc pro tvnc^ as if it 
ad been done in 1813. 
Ptr Lord Redesdttle*'*^ln wastes Where there are no Anoes^ 
the boundaries are usually settled in such a manner that 
the eye may draw the line from a particular spot to some, 
other visible object, that the herds may see when cattle 
are trespassing. A paper whidi might, with dae dili- 
gence, oe found at first, is not, in legal meaning, notdter 
repertum. Precept of seisin not to be founded upon in 
Court, unless it corresponds with the charter. \ 



An action of declarator having been brought by Declarator, 
the proprietors of lands adjoining to* Dumbarton 
Moor, against the Magistrates of Dumbarton, to 
settle the boundaries of that Moor, to which the 
Town of Dumbarton derived right by a charter of 
King James VI. ; after proof taken, an interlocutor, 
dated 16th May, 1810, was pronountced in favour 
of the pUrsners. On 3d July, 1810, the Magis- 
trates reclaimed, but the petition was refused as in- 
competent, the time within which it was competent 



268 CASES IN THE HOUSE OF LORDS 

March 18, 94; to reclaim having elapsed. The magistrates then 
une , / presented another petition, contending that the 
pRACTzcB.— judgment was not only erroneous on the proof as it 
— N^^te"'* '^^wl* ^^^ ^^^^ i^ co"W be established to be wrong, 
EBPERTUM.— per instrumtnta noviter reperta. and that it was 

PRBCBPT OF 

8BI8IK. null and void as being ultra petita ; upon which 
last grounds it was maintained that the Court was 
authorised to open up the judgment. It was stated 
in the Respondents* case, signed John Clerk and 
John Jardine, that the Court were fiiUy satisfied 
that there was no ground for holding the decree to 
be ultra petita; and that (he pretended imtrU'- 
tnenta noviter reperta were of no importance to 
the merits, and had besides been all along in the 
Appeal in the possession of the Appellants themselves. From 
drop^d!' these interlocutors in the declarator^ the magistrates 

appealed in 1810. 
Reduction. The magistrates having, besides the documents 

relied on in the petition, afterwards discovered in 
their own charter chest a precept and seisin which 
they thought material to the case in 1812, raised 
an action of reduction of the decree, which had 
been pronounced in the declarator, upon the allega- 
tion that there were instrumenta noviter reperta, 
which' showed that it was erroneous. And they 
suffered the appeal from the judgment in the decla- 
rator to drop, by not entering into the usual recog- 
nizances. The Lord Ordinary, in November, 1812, 
proeounced an interlocutor in the reduction, find- 
Interloctttors, ing) *^ That betore the decreet under reduction was 
No?. 1S19. €c extracted, the present pursuers gave in a long 
^ petition to the Court, craving, that upon certain 
^^ alleged informalities in the proceedings, and in 
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<* the decreet pronounced by the Cour^ and also March is, m; 
** on the ground of their having recovered certain ^ / 

<< documents, as to which they stated the plea of practice.— 
** noviter veniem ad notitiam^ their Lordships L^voYmn^' 
" should open up the judgment they had pro- ^pb»tum.— 
^' nounced, which was then final, but that this pe- sbisiv. 
^ tition was refused by the Court; finds, that in 
^^ this petition all the objections as to the informal- 
*^ ity of the proceedings, or of the decree now 
** founded on as reasons for opening up the decree 
*^ by reductions, were fully stated ; and also all the 
^< documents on which they now found, except two, 
*^ viz. the precept and the seisin mentioned in the 
** condescendence, and in regard to the said precept 
** and instrument of seisin, the Ordinary is of opi* 
<< nion, that the plea of noviter vemcns ad notitiam 
** does in no ways apply to them more strongly than 
. ** to the other writs, as to which it has been repelled 
** by the Court. And oh the whole matter, repels 
" the reasons of reduction." 

To this interlocutor the Court, oii the ) eth Nov. 
1813, adhered. 

The magistrates then, in 1813, lodged one appeal Aopeal, is 13, 
from the judgments in both causes. The agent for*** caxum. 
the Respondents, though aware that the joining 
the two causes in one appeal would probably be 
considered as an irregularity, yet as the taking 
notice of it immediately, when the matter might be 
amended, would only.be attended with the expense 
of an additional case; he thought it most for General au- 
the ' interest of his clients to put in the general '^^'* 
answer. 

. The appeal came on for hearing in the House of March, I817. 
Lords on the 12th March, 18 17, when the preli- "'^"^"■*** 
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March i«,s4;Riinaiy objeetion w&s tatidti by Mr. Leach and Mr. 
Jooef3,i8i7 . AdAtti, the Coiit)6el for the Respondents, i at, These 
»RA(mce.— ^^re in form And substance two distinct causes, 
— TOvrmt*' ^'•v^ng «»^ o*« connexion than that they related to 
aBpxRTov.-^the same subject of property* But the questions 
llisaT ^^ ^^re distinct } that in the first cause being whether 
one appeal in the inteflocutors Were right on the evidence there 
both causes, ^j^^^ ^ ^|^^^ j^ ^^^ socond cttuse being whether the 

instruments found in the charter chest were, in the 
sense of the law of Scotland, naviter reperta. 
2d, The enuses were not only distinct^ but they 
could not stand together) the Appellants eon- 
tending in the originat action that the conclu- 
sion was wrong I and admitting in the second 
action that the conclusion in the original ddion 
waa rights ad^ By the law of Scotland reduction 
is competent in eases of erroneous judgoient. 
(Ersk» b. 4. t. 3. 8« 3. 8.) Then suppose three 
actions of redqetion brought each for a distinct 
cause, if the reduction is part of the original 
cause, then one app^l may include all the reduc- 
tions, though for distinct matters. 4th, Suppose 
*<he time for presenting an appeal in tbe^ original 
canse to have elapsed, to evade the order of the 
Hoose^ nothing more wduld be necessary than to 
bring a reduction on any ground, and that beitig 
part of the original cause, the whole may be brought 
before the House by appeal. 5th, There is a spe- 
cial objection also, which is this ; by order of the 
House the petition of appeal must be presented 
within fourteen days from the commencement of 
the session, except in cases decided below, sitting 
the parliament, in which petitions may be pre- 
in 20 Jays scuted Within twenty days after the judgment. If 
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tbe petitions are not presented till die following March is, 84; 

session, they mast be presented within the first . , *_^ / 

fourteen days. In this instance the petition^ with practxcbv^ 

respect to the original cause, was not regular, ^^^^mvmV' 

having been presented within the first fourteen days r^srtom.^-. 

, * ' ^ PEScBpT or 

of the session, although, with respect to the reduc- sbisiv. 

tion, it was regular, having been presented within [{j^'^^lf?^!!!^^ 

twenty days from the time of judgment pronounced locutor from 

sitting the parliament. 6th, Another distinction j^^f^^j^ 

is. that a declarator is an outer House cause; a re-^J^/"'®™***® 

, . £quity Courts 

duction an inner House cause, in which the Lord iaSngUuK! 
Ordinary need not decide on the merits, but may SjJ^days from 
make great avisandum to the Court We submit, ^« Bquity 
therefore, that there can be no proceeding at all on Ireland, 
either of the causes, but at any rate none on the 
declarator. 

Lord Eldon, (C.) Although an appeal is witb* 

drawn„ I take it that it m^y be presented again if 

within the five years* The petition in this instance 

was presented in 1813, before the expiration of the 

time for appealing from the judgment in the deda-^ 

rator} and you, instead of calling the attention of 

the House to the alleged irregularity of joining tbe 

two causes in one appeal, at a time when the other 

parties, if wrong, ought have set themselves right 

in point of form, put in the general answer. The ' 

objection cannot at any rate be properly mad^ in 

this way, but must be taken by petition to be re* 

ferred to the Appeal Committee ; and then, if they 

are wrong in point of form, they may be allowed 

to set thcpaselvest right, by presenting another |ie- 

tition of appeal nunc pro tunc^ ae if it had been 
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March IS, 84; doDC in 1813. You may, therefore, proceed on the 
une , ^ . jjjgj.jjg ^^^^ j^jjj ^g jjjj^y afterwards consider whe- 

pRACTicB.— tber they are right in point of 'form ; and if not, 
^»ovm™' give them an opportunity of setting themselves 
RBPBRTuic — right. I take the rule to be, that when a cause 
conies, to a hearing, it must be considered as re- 
gular ; and that if there is in reality an irregularity, 
it may be rectified by petition, to be referred to the 
Appeal Committee. 

Sir S. Romilly. The appeal in the declarator was 
suffered to drop, as the Court could not otherwise 
proceed with the reduction. 

Lord Redesdate. I rather think they might, on 
the ground of instrumetita noviter reperta, and the 
course would have been to. have presented a petition 
to stay the hearing of the appeal till that should be 
decided. 

The cause was then heard on the merits ; and on 
the 24th March the Lord Chancellor stated that he 
was of opinion, that there was some irregularity in 
the manner in which the causes had been brought 
before the House, and leave was given to enter a 
separate appeal in the declarator nunc pro tunc. 



Irregularity. 



Judgment. Lord EldoUj (CJ) I think the Court below was 

une 23, 1817. right in the conclusion that certain documents relied 
upfti by the Appellants were not, in the sense of the 
law, noviter reperta. As to the allegation that the 
judgment in the declarator was ultra pettta, if I 
were to give an opinion now, I mu^t say that some 
injustice has been done to the town of Duinbartoh. 
One part of the march, that from the Burn Crooks 
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to the White Haughs, is clear, and I propose toJoness^isi?. 
remit the cause with findings to the eflect which I '""■^v^"-^ 
have stated. bouvdaribs. 

Lord Redeidale. I have looked at the evidence ^p°J[^_ 
in this case, and bestowed particular attention upon i*»ecept op 

SBISIlf 

it considered as a question of boundaries. 

With respect to the point as to the in^^rt^men^a Apaperwhich 
noviter reperta, the principal paper is the Precept ^jJl^^jj^^^J^^ 
of seisin; and it is clear that if that was in the have been 
possession of the party claiming the interest, andi^Qot^inthe' 
mieht with due diligence have been found byiiimf^****^.^ 

o o ^ 1,1. '"'^f nowter 

and produced at first, it can never be used by mm repertum. 
on the ground of being noviter repertum ; and this 
paper might with due diligence have been found, as 
it was in the charter chest of the town. But be- court cannot 
sides that, I have great doubt on another ground PJ^^^"^*** 
whether the paper could be used, because the precept seisin unless 
ought to follow the charter; and if it does not it cannot foii(^![^ 
be used, for the Court must go by the charter. charter. 

With respect to the question of ultra petita, it is 
clear that the Court has gone beyond the claim in 
the pleadings^ &c. 

In these wastes where there are no fences the 
boundaries are usually settled in such a manner that 
the eye may draw the line from a particular spot to 
some other visible object, that the herds may see 
when cattle are trespassing. But in the line drawn 
by the Court below a different principle is 
adopted, &c» 

Causes remitted for review, with findings as 
above. 
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SCOTLAND. 

APPJ&AL FROM TriE COURT OF SKSSiOV. 

ABNOT^^Appellant. 
Stewart — Respondent. 

Mar. t7i 1817. A« a merchant in London, having an order in 1810 from 
-^^mm ^ mm u ^ , B. d uierchant in Perth, for goods to be shipped from 
laaaBPRa. London fbi Dundee, sendb Ae goods to the vAmarf ea 
sBVTAnoiii. Sataidtiy 24th Feb. the vessel then taking m go^dafor 
AKcS*** Dundee, heins the K. (unarmed) which had been substi- 

tuted by the Shipping Company for the D. (armed), the 
Company ttmooneing on the fiSd and SAlh Feb. to ati 
who inquired that the K* and not the IX was to sail on 
the 25th (Sundays and Thursdays being the. regular sail- 
ing days). A. dispatches the invoice on 27th Feb. dated 
on that day, vith advice that the SpoAi had been sent by 
the D. not naming the 24th as the day when the gpods 
were sent to the whar^ and leaving it to be Inferred from 
the date of the invoice that the furnishing was made on 
the 27th, asid that the sea viak did nol commence till the 
1st of March. The K. sails with the goods on the 25th 
Feb. and is captured on 2d March by a privateer. Action 
brought by A. againal Rr for the price of the goods, and 
held below that he could not recover. The Judgment 
affirmed above; the Lord Chancellor being of opinion 
that if B. had insured upon the representation sent hiro, 
be coidd not have reooivcred from ttie uoderwriter. ( Fid. 
Fw. Coll. 25tb Nov. l8iS.) 



Older. The Respondent ordered from Redfern and Co., 

London, by their agent the Appellant, ten puncheons 
of molasses to be shipped from London for Dundee. 
The order reached London on the 2l8t Feb. 1810, 
and Messrs. Redfern and Co. caused the molasses to 
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be seDt to Mjilter'9 wharf on Saturday, the Mth Feb. M4M7» 1B17. 
to be shipped for Dundee.. The vessel whose regular "--"n'^— 
turn it was to sail on the next day was one called sEvrikTiaii^ 
the Defiance. But on Friday, the aad February^ the T^^^^^ 
Shipping Oompapy, as appeared from the evidence Feb. ti^MOi 
of the clerk, had resolved to substitute a vessel ****^^'^ 
called the Kinhchj and that was the vessel an-* 
nounced on the 2ad and S4th, for sailing on the 
95thj( and which did sail on that day with the goods 
in question^ the 39th being Sunday, a day on which 
the mail does not go from iiondon. On Tuesday Ad?iee not 
the 27th Feb. the invoice with advice waa sent from^"*** * ' 
London, dated on that day, and having at the end 
these words ** To Miller's wharf, for the Defiance, 
'* p. Dundee/' The notice^ instead of rei^hing the 
Respondent on the evening of the 27th, as it would 
have done if it had been dispatched on the 24th, 
did not reach him till the evening of the 2d March, 
On the 10th March he sent a letter to £din burgh. Order for in- 
directing his brokers to insure, &c. per Defiance*"'*"^* 
from London to Dundee, stating that the invoice 
was dated the 27 th Feb. and that he would not 
allow more than the usual premium ; and received 
for answer that it could not be done at the usual pre** 
mium, as the day on which the vessel sailed had not 
been mentioned. The Kinloqh was captured on Goods cap- 
the 2d March by a French privateer. *""^' 

The Respondent having refused to pay for the 
molasses^ the Appellant, as agent for Redfern and 
Co. brought an action for the price in the Court of Action for the 
Admiralty in Scotland, and obtained judgment fbr''"^' 
the amount; but the cause having been bh>ught 
by advocation before the Court of Session, that 
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Mar. I7»i8i7. Court ultimately gave judgment against the claim 
^■"""^^""^ and in fkvour of the Respondent, and Arnot ap- 

mSRBPRB- *^ *^ 

sBNTATiov. pealed. 

AHCB.^*' The points chiefly insisted upon for the Appellant 

Interlocutor Were, that his constituents having delivered the 
for°the^Di?*^' goods at the wharf had nothing further to do with 
^loder. the transaction ; that the delay ip sending the 

notice had no effect with respect to insurance, since 
Stewart, although he had notice on the 2d March, 
did not attempt to insure till the 10th ; and that as 
these vessels often accomplish the voyage in as short 
a time as the post conveys letters by land, a person 
intending to insure ought not to wait the arrival of 
a letter of advice ; and that as to the name of the 
' ship, Redfem and Co. were not bound to watch the 
operations of the Shipping Company, or to warrant 
that goods entrusted to a shipping company should 
be conveyed in any particular ship belonging to 
that company, even although they intimated that 
it was meant to send the goods by a particular 
vessel ; and that merchants ought to adapt, as they 
usually did, the form of the insurance to such ac- 
cidents as the substitution of one ship instead of 
another, by insuring **per ship or ships;" and 
the cases of Heseltine v. Arroly Fac. Coll. Jan. 
15, 1802-^and Elton v. Porteous, Fac. Coll: Dec. 
13, 1808 — were cited. 

For the Respondent it was contended that the 
notice sent to him was not such as to enable him to 
make a valid insurance, that from the date of the 
invoice he was led to believe that the goods were 
sent to the wharf only on Tuesday, the 27th Feb. 
and that, as Thursdays and Sundays are the days 
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on which the vessel sails from the wharf; the seaMar.i7,i8i7. 
risk had not comnienced till Thursday, the 2d ' ^r^-^ 
March. If that had been the case, there was no sestatiok.— 
improper delay in not insuring till the 10th, as the**'*^*^"'*** 
vessels are not considered as out of time in eight 
days, though they often perform the voyage sooner ; 
that supposing an insurance had been effected, the 
Appellant could not have recovered from the under-' 
writer (and it made no difference when a merchant 
was his own insurer) for two reasons: 1st. Because 
the representation must have been that the risk did 
not commence at soonest till the 27th February, 
whereas it had in fact commenced on the 25th. 
2d, Because the representation must have I)een that 
the goods were sent by the Defiance, an armed 
vessel, whereas they were in fact sent by the Kin- 
loch, an unarmed vessel. That Redfcrn and Co. 
having specified a particular ship, were answerable 
that thegoods should be sent by that ship, or at 
least that at the time when the goods were sent to 
the wharf the ship specified was that in which the 
Company then intended to ship them : and that if 
they had inquired on the 24th Feb. they would 
have learned that it was intended to send the goods, 
not by the Defiance, but by the Kinloch ; and the 
case of Andrew v. RosSj 6th Dec. 18]0, was cited. 

Mr. Leach and Mr. Harrison for the Appel- 
lant ; Sir S. Romilljf and Mr. Adam for the Re- 
spondent. 

Lard Eldan, (C.) Being of opinion that if the jnagnwnt. 
Respondent had insured upon this representation M^'-^^'^^^^- 
vou V. V t 
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Mar.i7,i8i7.he could not have I'ecovered from the uoderwrHer, I 
^poae to your Lordships to affirm the judgment 



MI8RSPRS- 

9BVTATI0V.— 

iKsvftANCB. Judgment AFriEM bd. 



SCOTLAND. 

APf BAL noil f HB COURT OF SBS8ION. 

SmsPF^Rj}— Appellant. 

Wathsrston and othen-^Re^andetiti* 

March7,S4y CoNTRACT for purchase of lands, 100 acres arable^ 700 
1817- a<^res pasture; the purchaser's entry to commence at 

^— V ' Whitsunday, 1807, and that he is to have rijy(ht « to /fc 

oBABSFABM.^ " crc»p ttTid yflOf 1807," and disposition, assigning "*te. 

— EBMT, &c. it rent for crop and year 1 807.*' The farm at the time of 

. ' ' the siue in possession of a tenant at a rent payable one 

half at Candlemas, tlie other half at Lammas, in each 

jrear. Held that Uie seller, not the purchaser, was en- 

titled to the rent payable by the tenant at these two terms 

in 1807. N.B. The purchaser obtained possession of 

' theffrass and houses at Whitsunday, 1807, and ef the 

arame land after the separation of the crop from the 

ground in that year. 



On the 31st Dec. 1606, the Appellant purdiased 
•he lands of Kirktonhill from the Respondent, 
Elifisabeth Watherston and her hasbatid for f 000^ 
df which 2000/J was to be paid at Whitsunday, 
MOT^ and 5000/. ill five years thereafthr^ but bear- 
ing interest from Whitsdnday, 1807- In t)ie* <^on- 
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tract of sale it w«8 4ecIiM^ *' that the said Robert March 7,84. 

1817 

** Sheppard's entry to the said lands is to commence . ' j 
^' at Whit^unday^ 1807^ and that he is to have righ t grass faem. 
" to the crop and year 1807, aad in all time titu^re-^n^^.^^ 
« aAer/' 

At the date of the agreement the lands, consist- 
ing of 70Q acres pasture, and ICX) acres arable^ 
were in possession of a tenaat^ tl^ Resjpondent, 
John Harveyj viK^er a lease from £lizabetb Wa-Leue. 
theraton and her husband, for iiiDeteen years com- 
mencing at the VexfB of Whitsunday, 1803, as to 
the houses, yards, and grass, and at jthe period of 
the sefiaration of the crop of 1803 from tibe ground 
as to the arafaile l^^nds^ at the yearly rent of 238/. 
jMiyable one half fit the term of C^ndlema^ (2d 
Feb.), the other half at I^ammas (2d August), 1804, 
lor the 6rst year'a crop, '' or in fuU of the first 
^year's rent, an^ so .forth, yearly ai^d termly 
'* thereafter during the currency of this taclc.'' The Appeliast 
Appellant, on the J 5th Jan. 1807^ purchased theLase. 
lease from the tenant, who renounced theben^t of 
it *' for ajl the years thereof to run from and after 
^* the term of Whitsunday first, in so far as respects 
'* the houses, yards^ and grass, and lifter the en«- 
^^ suing crop is separated from the ground in po far 
'^ as respects the arable lands, and he binds himself^ 
^^ &C. to leave th^ premises then patent to the said 
'' R. S. &c." 

Op .the 15th May, 1807., the Appellant obtained DispoHtion 
JL regular disposition of the lands, contftiaing an 
4UttignmeDt *^ of the rents, mails, and dutie0 of the 
^f sai4 liMids diie.and payable for and .forth theceof^ 
" for ^rop and year 1 807 •** 

XJ 2 
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March r, 94, The Appellant obtained possession of the houses 

^^^^' ^ J and grass at Whitsunday, 1807, and of the arable 

oBAssFARM. Idud aftcF thc separation of the crop from the 

— BBKT.&c. gpQund. Harvey paid the rent due from him at 

grass at Whit- Candlemas and Lammas, 1807, to Elizabeth W^- 

stmday, 1807. therstoh and her husband. The Appellant insisted 

that he was entitled to it as the rent for the crop 

Actij»,i609. and year 1807 ; and in 1809 brought his action 

against Bltzabeth Watherston and herbuaband^aod 

against Harvey, for that rent, oflfering a deduction 

for the pasture lands, of which he received possession 

at Whitsunday, 1 807. 

' The defence for Harvey was that he had been 
only four years in possession, and had paid four 
years' rent:' and the defences for the other ^parties 
were that the Appellant had entered into possession 
of the farm, which they alleged was chiefly a grass 
farm, at Whitsunday, 1807} and ought not to be 
allowed to possess the land and claim the. rent over 
and above ; and, 2dly, that as the crop -waa sown 
before the term of the Appellant's entry, that crop by 
universal practice fell to be reaped by the Defenders. 
And they insisted that, in all cases of grass farms 
having a Whitsunday entry, crop 1807 did not 
mean the corn crop of that year with the pasturage 
of the year preceding as its appendage, but the 
grass crop of that year with the corn crop of the 
following year as its appendage, and that there was 
nothing in tfte contract which excluded the* rule of 
law; and that the division of rents in parts pro- 
portional to the profits of the different crops was a 
thing unknown in the practice of Scotland ; and 
Campbtll V. Campbell^ Kilk. llth June, 1745 — 
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Kerr v. Turnbull, EIclv. 3d July, 1 760— and Elliot Mwch r, m, 

V. Elliot 28th Nov/ 1792 — were cited. > i _ j 

The Court of Session, by several interlocutors oaah fabm. 
from June, 1810, to 2d July, 1813, decided in favour imwlocutors. 
of the Respondents, and thereupon the Appellant 
appealed. 

The cause was heard in the House of Lords on ^dgment. 
the 7th March; I817, and on 24th March, 1817, ^'^^^^^^ 
the Judgment of the Court below was affirmed^ 
the Lord Chancellor observing that he should have 
doubted whether the Court below had rightly con* 
strued the words •* crop and year 1807," if these 
words had not acquired the meaning which they put 
upon them by the usagcS of Scotland. But as they 
were better acquainted with the usage in Scotland^ - 
it would be hazardous to reverse the jodgaient«~ 
Still considering it, however, as acase\>f somedoubti 
and difficulty, he did not advise their Lordships to ' 
give costs to th^ former proprietors. 

Judgment affirmed, with 120/. costs to the. 
tenant. . . 
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SCOTLAND. 

APP£AL FROM THE COURT OF SESSION. 

Dalgleish and other^'^AppeUants. 
DuKB OF Athol ^nd others — Respondents. 
Salmon fishing with stake-nets held to be illegftL 

June 16, so, f HE flshings ofali the Appellants are ntucited in 

8ALM0V FISH- tliat part of the Tay wheiie the sea ebbs and flows* 

hLvT^^^"* Aboat thirty years ago, a mode of salmon 6shiag 

Detcripdon of was inti'oduced upon the shores of the Solway (the 

ip«to°*' Scottish statutes nigalating salmon fishJngdid not 

apply to the Sol way), which, from the natti^e of the 

apparatus employed, is termed stak^net fiahiog^ 

In its most improved form, it ii practised ifi the 

following manner. In rivers, or frtfhs where the 

sea ebbs and flows, a row of stakes is driveb from 

^ high to low water-mark, for the most part obliqutag 

down the river, or forming zigzags in that direc- 

tion« The stakes are from fdnt to Isilt feet asunder, 

and are fastened together at the top, the middle, 

and th^ bottom, with strong ropes. Over these 

ropes a net is extended, the upper part of which is 

usually about the level of the highest flow of the 

tide. The meshes of the net measure fh>m ten to 

twelve inches in circumference ; that is to say, each 

side of the parallel<^am measures from two and a 

half to thfbe inches. In this manner a complete 

barricado is ibrmed, from high to low water-'mark, 

through wbioh no salmon or grilse can peiietrate. 

In this baipcado, at convenient distances, openings 
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>releft» which lead into enclosures of several acres Jane 16,90^ 
in extent^ surrounded with netting exactly similar . , 



to that which forms the barricado. The openings salmoh fish- 
are from twenty to thirty yards in width ; arid across Jf^TOT*^*** 
the top of them a net is fixed, which rise^and* Mh 
with the tide ; and which, of consequence^ atts as 
a vaive to prevent the fish which baye enterfd- with 
the tide from getting out when it ebbs. The en- 
closures vary in size and shape according to the 
patuitt of the grpund. At the angles, openiiigs ^re 
left which lead into smaller enclosure«,,prpYidQd 
each with a oe^ valve of the kind alr/qady d^isoribed ; 
and, in tbift manner, a labyrinth is formed, out pf 
which no. fish that enters can extricate itself., The- 
eodlosMTW ar« termed by the fishertoi^n qour^ or 
yardf; aod the barricadp which conducts th^ fish 
into them is termed tbe leader.. In thjuf. manner, 
^t is scarcely possible that a salmofi fvic^ndj/^g t^ie 
river bf^tyneen high an<|[ low w|iter-piark .should, not 
nithejr foe detainifd in the .yards, or enta<i|gled.in tbe 
mei hcis .of the leader. It is usu^l also tp . take ad- 
vantage of thp naj^ural hollows, or to formi artificial 
eKCayations behind the leader, where fish 4esceu4iDg 
jtbe river were left.at tlie fall of the tide. 
. . In 1797 ttvEi stake-net mode of fishiqg was intro- 
dinied in tb/e Tay at SeaTside, fifteen o^Uea fatelow 
Perth ; but the Earl •of (dinnoul and oth^r. superi^or 
..propriietprs. having in 1709 brought an action of sea-side cm, 
declarator, this mode of fishing, at least in th^t.part ^^^* 
of the river, was in 1801 declared to be illegal by 
judgmf^ntof th^ Court of iSessioQ^ which wa3 affirpried 
on appeal by the House of •Lords.., ^g^t^ the 
'&^^ijifP of the 4ppi^lUot9 b^ing sitjj^t^ cpasidciralily 
below $^*side, where the Tay is an arm of the sea, 
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Jun« 16, j9o, they tDaiolained that the stetatoble prohibitiofit (Hd 
. „ ' ^ J hot extend to their flsbings ; and thdy ooniiotiC!d to 
sALMov fish, with stake-nets. 

8TAKMKTV. '^^^ Rcspondents as* proprietoi^s in the highfer 
Acdoo,i804. part of the fiver, in 1804, brought an action of de- 
clarator against atl the proprietors ol" salmon fish- 
eries along the Frith of Tay, setting ibrth in the 
Libel of th«' .»u»»>on» •-^** That by the common law of this 
^^reaim; the proprietDri of latmoft fiiharies are not 
'^at'Kberty to exercise thesame, or to takesalmon 
*' otherwise than by net and coble, where the tide 
** ebbs and fiows, or in a way sanctieoed' by itnme- 
''OQorial usage; and that by several acts of Pariia- 
'^roent, particularly by an act of the flrtft Partia- 
<''ment of James i I. passed in the year 1434, iMi- 
*^ toled, ' Of crok^sy 3rairs, •aml^$atunday*s slbpi ' 
c«< the. act of the:u«»tb Parliansieht tif ^ Jdlnefc IH. 
"(pAMod^uh < the; jwlt I477v intitiuiiddy '^« Aaent 
'^^'^icrvkieB: '* the aet^ of the 0^ PserH^aieftt of 
'lijtimto' IV^ passed in the year 148841 pntituled, 
^f '^ ^nettt'oruives ; ' and the act of the* ninth Par- 
** Kamectr of ^Ineeii Mary, passed- iifthe^yejemidtSs, 
'^•intkuied\ ^ A|i^iD eruives* and zairs | *: knd <itifer 
^^ acts of the Parliament of *Scot4and, die taking of 
'^ salmon in waters where • the sea ebbs and flows, 
<'<by means of crutves and zairs or yairs, or other 
^^ machinery, m ptobibited^ and alt cniive^or^oairs 
'> so- situated^ or set Upon sand, or schauids: of 
^*< sho&la, and npeo.the wateivaonds, are ordaiteed to 
'' be put away : that nevertheless tb^ iRight Ho- 
^'^ Rourable GttorgeLord Kitloaird, the Honourable 
**' William Made of Panmure, Alexander Wcd- 
V. derbum, Esq, of Wedderburn, James Morrison, 
*'£sq. of Naughton, William Dalgleiah, Esq. of 
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<^ SeotBcvaig, *«~— Aodermn^ Esq. of Balgay, Jo)in June 19, 1(0, 

« Berry, Esq. of Tayfield, and Archibald Campbell ^®^®- 

** Stewart of St. Ford, Esq. alleging themsislvM Io^alkon 

"be proprietorB of the salmon fisheries^ and to have J^^^J^ , \ 

" right to.fiah mlmoii in the said water of Tbl^ 

^^ opposite to tltoir respective properties in thecoun-^ 

** ties of Perth, Fife, and For&r^ have, within these 

" few last years^ by themselves, and '^ersacie em'* 

<Vploye4^ or authorized by them, oreetedyaira or * ^ 

" atake^nets, pr other- machinery of the 4iature*of 

" yair«, upon the sands opposite to ;t]ieir said re- 

" speciive estates in the said countier bfi Perth, 

*^ .Fife, and Forfar or Angus, betMreen the high • ami 

*< low waters-mark^ and have thereby^. taJcpn^gseat 

^^ <^antitie$ of salmon, and d^stt-oyedi ibe> fny' sf 

^^ ^uch salmon, and Qlhcpifiab^y) eoninsiiy tb.lsw, 

''faiid to.lbt! gireat hiiurt*ctiid pn^ioij of .the por-^ 

^^ auers, and.t^tho injmy of thein and all<thei€4b?r 

'* proprietors, of salmon fisheries int the upper and- 

** higher partaof the aaid river itf 'Tay^iaad itUaC 

*^ FninciB'Ghai^teris, Earl 'of iWemysa^' and > others;' 

'* alleging ihemselMes to be proprietors o^ or to 

^ hove right to ^salmon fishings in ihe^ said river or 

** water of Tay; have likewise either flVMted^ or 

^^ threaten to erect yairs or stake^oetSr or.- maduoery' 

*^ similar to those above complained . of, upon the 

*^ sands opposite to their respective propertiea within* 

^^ the counties aforesaid.'' And tbe subimons con-QoQ^u^oQ, 

eluded, *♦ That therefore it oOght and » should be ^^^ ■<*«>■• 

^ ibiind and declared, by decree, &c. that the si^id 

** defenders have do right by themselves, or others 

'^ employedior* authorised by tbem» to eroct. or lise 

^ the yairs^ stake-nets, or machinery aforesaid^ or 

V other'maahin0ry,of thesaAnenatiife^ Ibr thcppdr- 
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Jttoe 16, so, << pose of catching salmon or other fishes in the isaid 

L ' ^ J ** river of Tay ; and the said defenders ought and 

SALMON ^ should be decerned and ordained, by decreet 

sTAjulvsiiL ^^ foresaid, to desist and cease from using the said 

^^ yairsy stake-nets, and other machinery, and to 

*' demolish and remove the same, and to pay to the 

^^ pursuers the sum of QOfiOOL sterling, in name of 

*' damages sustained by them.*" 

After a proof allowed and taken as to the all«f[ed 
diminution of the produce of the upper fisheries, 
the alleged destruction of salmon fry and injury lb 
the breed of salmon in the river by the stake-nets, 
an4 as to the limit between the river and the aestuary 
of the Tay, and a variety of other poeeedings, the 
Court on the 7th March, 1812, pronounced this 
Interlocutor, judgment : ^^ The Lords having resumed consider- 
isisf^Suike- ^ ^^^° of ^^^ B^te of ^h^s process, and advised the 
net fishffig « 8ame, with the mutual memorials for the parties, 
*< writs produced, proofs adduced, and former pro- 
** ceedings, they sustain the title of the pursuers to 
, ** insist in this fu^tidn for having such yairs, stake* 
^ nets, and other machinery of the same nature, 
^ removed, as have been placed within the high- 
*^ water-mark, for the purpose of catching aalmon 
^' or other fishes, opposite to lands bounded by the 
** river, frith, or water of Tay, on those sides or 
^^ parts where such yairs, stake-nets, oe other ma- 
<< chinery are placed, and as far down as Drumly 
^^ Sands, without prejudice to the rights of such c^ 
^^ the Defenders as have fishings in the sea : repel 
^^ the defences, and find and declare, that the De- 
^ fenders have no right, by themselves, or others 
"^ employed by them, to erect or use • yaiis, stake* 
'^ nets, or dther machinery of the same natase, for 



ON APPEALS AND WRITS OF ERROR. Mf 

*^ the purpose of catching salmon or othei* flshesJuoe 16, to, 
** within the aforesaid bounds : decern and ordain t ' j 
^ the Defenders to desist and cease froni .using the salmon . 
** yairs, stake*nets^ and other machinery complained '^^^^'^^^ 
^^ df^ and to demolish and remove the same ; and 
** prohibit and interdict them from erecting or 
^ using in future the machinery aforesaid^ or other 
'^ machinery of the same nature, for the purpose 
^^ of catching salmon or othier fishes within the said 
^ bounds ; and decern accordingly : find the de- 
^^ fenders liable in damages and expenses to the 
^^ pursuers/' &c. From this judgment the Appel- 
lants appealed. 

With respect to the facts which were the subject 
of proof, the Appellants contended that they had 
made out their assertions that the stake-nets were 
prejudicial neither to the breed of salmon in the 
river, nor to the produce of the upper fishings, 
while the Respondents contended that the evi- 
dence proved the contrary. But .the Respond- 
ents further contended that, although all these facts 
were conceded to the Appellants, the stake-net 
mode of fishing was, notwithstanding, illegal, and 
that the Respondents were entitled to prevent it 

In combating this latter proposition the Appel- 
lants insisted upon the following points : 1st, Though 
utarious statutes prohibit cruives, zairs, and all ma- 
chinery, ^' in salt waters, where 'the sea ebb^ and 
^^ flows, — in rivers that have course to the se^^' and 
^^ within flood mark; of the sea; ''..and though 
^ they are prohibited to be set on sanda imd shoals 
'^ fiir within the Water," and^ in general,,; '^ upon 
'* the water sands ; '' yet the jicoh^ftio^s ,do not 
extraid to the stake^net Upparatus^ oa account of its 
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Jnne 16, SO, peculiar constrtictidn. Tbe legislature had two ob« 
^ * _ j jects in view ; namely, to prevent the destruction of 
sALKov red and black fish, or fish immediately before and 
after depositing their spawn ; and to secure the safe 
passage of the fry to the ocean. But as the stake- 
nets are always removed during the breeding or for- 
bidden season, they cannot destroy red or black 
fish ; and as they are wrought on a mesh of three 
and a half or four inches in diameter, they cannot 
intercept the fry. As the construction is without 
the purview, so it is also without the letter of the 
statutes ; for stake-nets confessedly bear no re- 
semblance to cruives ; they are essentially different 
from yairs, which are close dykes or pallisadoes, 
affording no passage to the fry, and they do not 
answer the description of any other prohibited 
engine. 

2Aj The situation, as well as the construction of 
the stake-nets^ exempts them from the operation of 
the statutes^ which^ in so far as they contain an 
absolute prohibition of cruives and yairs, apply 
neither to rivers unaffected by the tide nor to the 
sea,, but only to the intermediate space where the 
salt water meets the fresh, dnd where the fry in 
their way to the sea stop until they are habituated 
to the new element. But this point is far above 
the highest of the Defenders' stake*nets^ which are 
erected on the shore of the sea, where salmon fry 
are never to be seen. 

Sd, AH the statutes admitting a construction dif« . 
ferent from that which they contend fori were 
either expressly enacted as temporary regulations, / 
or havQ fallen into desuetude. 

Lastly,' The Respondents have no title to insitf 



ON APPEALS AND WRITS OF ERROR. ^0 

in an action for enforcing the statutes with regard Jam 16, to, 
to salmon fishings which are regulations of police 1 ^ ' \ 
for the benefit of the public at large, not of private salicov 
.individuals interested in the fishings, and theJ^*^^J[-~ 
execution of which, therefore, is entrusted to the 
public prosecutor alone. Neither have they any 
interest to enforce these statutes, because the stake- 
nets do not diminish the produce of the upper fish- 
ings, that part of the river being as well stocked 
with fish' at present as it was before the erection. 
And this action is carried on for no purpose but 
that of preventing the market ^rom receiving a 
greater supply of wholesome fish, and thereby « 
injuring the monopoly of the Respondents, a pur- 
pose inconsistent with the public interest, &c. 

On these points it was contended for the Respond- 
ents :-*lst, That the preservation of . the breed, 
as a source of national wealth, was not the sole 
object of the legislature in framing the laws for 
regulating salmon fishing ; but that the private 
interest of individual proprietors was also cohtem-^ 
plated ; and they referred to the regulations of the 
mid-strean) and Saturday*s slap, and entered into 
a particular examination of the purview and enact-' 
ments of the statutes. The stake-nets were yairs of 
the most destructive kind ; but, even if they were 
not, the argument for the, Appellants would not 
be improved, because the statutes applied to every 
species of fixed machinery. 

2d, The prohibition was directed againit ma- 
chinery in waters where the sea ebbs and flows, and 
flumen or Jlumus in Latin, aqua in low Latin, a 
river in English, and a water in old English and 
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Juneie, fOj iSeotoh, do not exclusively denote a fresh water 

^®^^' ^ Btreaoi, but apply to every stream^ Srom its Booroe, 

BALM<nr to where it falls into the main ocean, mare altum^ 
pisaiTO.— including the whole SBstuary, intra fauces terra ; 
and in support of this position the Respondents 
referred to many authorities in the Englidi statute 
book, Hale De Jure Maris^ &c. ; and in Scottish 
authors from Jac. 1. of Scotland, to the end of 
the 17th century; in the Scottish statute bookstand 
in Scottish charters; and the eases of Leslie v. 
Aytim^ Diet vol. 2« p« 859 — and of Gairlies id. 
TorhauBe-^vfes^ cited. 

3dly, The leading prohibition against cruives and 
yairs in waters where the sea ^Mm and flows was 
Erek. b. s. clearly in force, and was so stated by Stair, Bank- 
t.6.».i5, ^^^ gj^j Erskine. The statutes in general were 
admitted to be in 'force, and the statote, 1469, 
cap. 38. although temporary at first, and that of 
1568, cap. 68., to whidi statutes the plea of de- 
suetude had been applied, were continued by the 
general re-enacting statutes, or referred to in sob- 
sequent statutes, as existing acts. And the cases ol^ 
Fraser v. Duke of Gordon^ Sel. Dec. p. 3i6— 
Gxi>een v. Lady Inms^ and Prior of Pluscardine 
tf. Laird of Innis^ Balf. Prac. p. 545 — Heritors sf 
Don^ iGg'h—Coihoun V. Duke of Montrose, 1798, 
1804 — Queensberry {Duke of) v. Marquis of An- 
fiondaie, 1771 — were cited. 

4thly, With respect to the allegation that the 
Respondents had no title to insist in the action, the 
analogies of law, the practice in actidns on the fish- 
ing statutes, and several express decisions, pnoved 
the contrary. 
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The following note of whM the Lord Chancellor jooe 10, so, 
said was taken by one of the Counsel who argued ^^^^ ^^ 
the case in Dom. Proc. salmoit 

Lord Eld&n (C.) He thought the judgment was '^'^jf.^;;;^ 
right, but that it would be necessary to make one j^jg^^^ 
alteration in it, Juiiei6,i8i6. 

__ #» • • Salmon fish* 

He was of opmion that these stak<^-nets fall within ing with 
the meaning of ttie word yairs used in the statutes ; f^^"®** *** 
he thought likewise there were other words in these 
statutes which would comprehend them, as nets^ 
within the prohibitions enacted. 

The judgment, therefore, was right, except that 
• in one passage it was worded with some degree of 
obscurity, which it was necessary to remove. The 
passage is this, yiz. ** without prejudice to the rights 
^ of such of the Defenders as have fishings in the 
^^ sea." These words in their natural import would 
mean that the judgment was not to apply at all to 
such of the Defenders as have fishings in the sea^ 
which is certainly very difierent from what the 
Court intended. What the Court meant was, ihat 
the judgment did not apply to the sea fishings of 
any of the Defender's. 

He did not see the use of having these words in 
the judgment s(t all ; for the summons has no refer- 
enoe to any fishings in the sea,\ut is limited to 
those in the river and water of Tay. 

It had been stated that there was la petition in 
Court praying that the judgment might be extended 
as fer as the bar of the river ; and he had that 
petition in bis hand. He thought that to shut out 
the ihquiry which that petition prays would be 
wrong : and the more so, because he bad himself 
come to an oprnion that the water of Tay, within 
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jaiMi6>isi6.the meaning of these statutes, does extend farther 
^*~'v^"-^ than the Drumly Sands, and down to the bar. 

•ALMOK 
FISVIVOd — 

stakipkkts. 1'he Order of the House was as follows : — 
jaiieso,i8i6. '^ Ordered and adjudged that the Jnterlocntor 
*' complained of be varied by inserting after the 
'' words * as far down as ' the words * the east end 
" • of ' and by leaving out afker the word* sanAs* 
** the words' without prejudice to the rigfats.dfsCK^ 
^'^ofthe Defenders as have, fishings in the sea/ 
'< And the Lords fin^, that the river: Frilb, dr 
^ wat^r .pf Tf yt extends at ^eait. ,as .. Smp ddowoi « 
'< the east end of Drumly Sands ; and it is declared 
^ t|iat«Q(iudgpnent ought ^ Jbe givan- Urith ifeajpect' 
<^ 4o any rightis of fishing claimed in (he sea t a^d 
« ^H is declared that this judgment is. to b^.^wUhupfit 
~^ ^ prejudice < to any applicatioo^.tnade, or to be jQade 
,^ to the Court of Se^ion, fpr th^ purposje: of ib^ 
"iertainiflg whether the riv«. w«ifV .«i:wffith..of 
<< Ti^ doih^neC extend farther to the east^sM'tbafi 
'^.Dtumly Sands ; and in case the Court sl^tl fu^(i 
'* that 9ttch river^ water, or. frith, doth.so* ^iteod, 
<* nothing in this judgment contained ii'to pfrevetit 
^ the Court from making any such order as may be 
*^ just and according to law, touching or relating 
« to wy 7^ir»> s\al»-nets, .and othw, ma^Wn^iy^ff 
<< the same nature, within tl^e high v(9f^, naMJk. 
*^ placed f9r the purpose of catpbiog aatmop.or. 
V other fi^hey opposite to. any. (aods to . the .qaat of 
^'Prupaly jS^nds which afaall b^iff^upd. to^ be 
*« bovpd^.hy the said river, friths or wf^tjir QC.Tay i 
^ afid it isfurther. ordered .^pd adjudged ti^^K W^^ 
^^^tbeiie yariajjpn^and declaratiqrvi th^ AM^^iBft^lq- 
. . '^ ctttor complained of be-rArFWM£D/^ 
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SCOTLAND. 

APPBAI4 FROM TUB fIRST ANJO ^EqOND DIVISIONS 
OF TH|( COURT OF S£fli3I0N« ; ) < 

|C/EURT£Rf 6 (E^r I of Wpmjss)r- R^pandent* > . 

/ ./ ' AND ■ " .• • 

iSivfMiot Buooh^vcH-^AppeUafri. "'' 

WianRR«!a' iftf^v^ton years'' lea^ h strubk at' by»«iie Feb. 3, 5, r, 
^rpml)ii^ii ta alienate ii\ jm entail?, Whether Chet^iRg'^' ^^> r^i^^' 
orgrassumls struck atl)y the prohibition to alienate, and i®> Jl ♦ J«»y ^> 

Hh6 l>ri!fviab agftintt dhnlnotldn df ihe rental ? Wither j 

Ji^m may be* fmud onMi entaiV diajLirok fruoi ifliat Is |J^^^j^^ 

Srobibiled? .Whe^jier a lease fcr-tWrty-one yei^rsj or,^.^^„3. 
case tnat'snobld not be good| for the longest of cer- 
tein altemMe pei^ods from t«Wi]ty*iiine to tiineteett yeat%, 
iotr^l^hncb «tke gran^r shoakl be^ found by tb?- Court pf 
Session, or House of Lords,^ to have power tp make a. 
lease, vAky be a' gooa lease for tlie restricted periods 6f 
.. ^.tweiity-KMieor uiiietflen ^ears, 'iiotwitliBtaiidiDg thejade^ 



XN*the'Neidpath| or March entart, there is, among 
other prohibitions' a' ^rohibitibn to dHenatt: and/' 
ii^Mi reiapeM to lea^M, there is a cUtise that it 'shall 
bfc'U#Ail and ccMfiettnt to the' heirs of tailzie, 
to let tacka duririg their oWn life-times/ oi^^ the 
life-lib^ of'the receiver^ thereof, ihe same' being 
set Without evident dimiiiution of the reqtal. In 
the Queens berrf entail there ^is'* piitf^tscr,' that 'the 
VOL. V. " ' X ' 
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Feb. 396,7, heirs shall not set tacks nor rentals for any longer 
i^si';Jaiy9'^P^® ^^^^ ^he settler's life-time, or for nineteen 
1817. years, and that without diminution of the rental, at 

qubimsb7rrv*^® ^^*' ^^^ the just avail at the time. 
LEASES, The late Duke of Queensberry had, some years 

before his death, granted several leases of farms 
forming part of the Neidpath, or March, and the 
Queensberry, entailed estates, at low rents (not 
less, nominally, than the rents at which the lands 
had been previously let), and taking large grassums. 
The Earl of Wemyss was the next substitute heir, 
entitled to succeed to the Neidpath or March 
estate ; and the Duke of Buccleuch the next heir, 
entitled to succeed to the Queensberry estate. 
Actions were brought by the Duke himself, by bis 
trustees after his death, by the heirs of entail, and 
by several of the tenants ; the object of all of which 
' was to have the judgment of the Court upon the 
question, whether the leases, or any, and which of 
them, were or was valid. With this view, certain 
particular cases were selected for litigation and dis- 
cussion, in each of which the principles of decision, 
it was expected, would govern and decide a class of 
cases. It had been before decided by the Court 
below, and the House of Lords, in the Wakefield 
Wakefield case (vtd* ontc vol. ii.), that a ninety-seven years' 

€ABe« 3 voLm ■ 111* I** 

p 90. lease was bad as bemg an alienation. 

istDiTisionof With respect to the Neidpath or March estate, 

Neidpath or ''^^ ^^^ ^^^^ ^^^^ ^^ Easter Harestanes, was a case 



March entail, of a fifty-seven years' lease, at 74A rent, and 31 Of. 
mtamlsf ^ grassum.. This was, by the Court below, held bad, 

on aeoount of the long duration, which brought it 

within ithe prohibition to alienated 
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The second case, the case of Whiteside^ was Feb. 3, 6, 7, 
that of a life rent lease (permitted by the entail,) le^ei] jta/o) 
taken without grassum, upon the surrender of a ^^^^' 
fifty-seven years' lease, with a considerable grasaum, QUKK»sB£a»r 
the rent remaining the same as before. With .refe- leasbs. 
renoe to this and the next class of cases it is to bo ^j^f ^ '^ 
observed that ihere were contracts between the 
Dnke and the tenants, thus surrendering tt^ir 
leases, by which the Duke bound himself to give 
them longer leases for grassums, if it should be found 
that he had the power. 

The next case (or class,) the case of JSisblcwit^CaseofEd- 
was that of a thirty-one years' lease; or, inoaec*^^""' 
that should be found beyond the power, then it 
was to be a lease alternately for twenty^nine, 
twenty-seven, twenty-five, twenty-one, ar nine- 
teen, years*^'^ whichever of the said several terms 
•* of years, short of thirty-one years, the Court of 
*' Session, or House of Lords, should find to be the 
^^ longest period of those above specified, for which 
'^ the Duke had power to grant a valiS^lease." This 
lease also was granted without graasum upon the 
surrender of a fifty-seven years' with grassumj the 
rent remaining the same as that under th/^ fifty* 
sieVen years* lease. 

These Whiteside and Edstoun leases were held 
by the Court below to be bad, on account of the 
grassum taken on the fifty-seven years' leases^ for 
which they were substitutes, grassum being a di- 
minution of the rental and an alienation of the 
profits ; and they were held bad also oh the ground 
o]p fraud on the entail, in whidi the tenants, as 
appeared by the contracts, were implicated* The 

X2 
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Feb. 3,5, 7, Court below appears not to faav& considered the 
JqI^^'.jV^' above indefinite kind of f^Aas any objection to the 
1817. validity of a lease for the restricted periods of 

^"""^^ twenty-one or nineteen years. From these deci- 
LEASES. sions the trustees of the late Duke appealed. 

tbe ciS?° °^ '^^ '*^*® ^^^^ ^^ Qoeenberry also granted se- 
Queensberry veral leases of farms on the Queensberry estate for 
B*^ b nineteen years, taking large grassums. These 
cues. leases were divided into four classes:— 1st, Leases 

granted to the tenants in those tacks which were 
current, or to strangers, under the burthen of the 
current tacks ; and with obligations in both cAses 
to grant a new lease for nineteen years, andoaIh% 
during the Duke's life : — Sd, Leases granted under 
a similar obligation to renew, where the current 
leases had expired :^-^d. Leases granted without an 
obligation to renew, but where the current leases 
were* not near their natural expiration :— -4th, Leases 
without obligation to renew, and not granted till 
the previous leases had expired. Upon a declara- 
tor by the trustees of the late Duke of Queens- 
berry before the second division of the Court, all 
these leases were sustained, the second division of 
the Court considering grassum as no objection. 
From that decision the Duke of Buccleuch ap- 
pealed. 

The cases of some of the tenants were brought 
separately, both before the* Court below, and the 
House of Lords; but the above general statement 
will, it is apprehended, be sufficient in this place. 
A niore detailed statement of the cases, and pro- 
ceedings^ and of the material clauses in the entails, 
will be found in the Lord Chancelior^s speech; It 
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is not deemed expedient in the act^ial sta^e of the Feb. s, 5; ?• 
proceedings to go at all into the argument at ^y' 21 -July 9) 
present. ^®^^- 



QUEENSBBRRY 



Mr. Leach and Mr. Jeffray for the Heirs oF^ases. 
Entail ; Sir S. Romilly an^ Mr. Cranstoun for the ♦ 

Trustees; Mr. Moncrief for the Tenants. 

Lord Eidon (C.) Your Lordi^hips' attention has judgment. 
been called, in the discussion of the various cases ^^^'^^ 
which are in controversy between the Heir of Entail/ 
th^ present Lord Wemyss, and the executors and 
disponees in trust of the late Duke of Queensberry, 
and the several tenants, either by particular action 
or otherwise, who may be represented as having 
interests in the questions under your Lordships^ 
consideration, to the decision of cases which may,' 
I think, be represented as cases of considerable 
difficulty ; but I am sure they may be represented m 
cases of importance, at least, altogether unexampled 
by any that have fairen' within my observation in 
the course of my professional life. 

My Lords, When I so state the points to your 
Lordships which are now under consideration, I 
am impressed undoubtedly with the notion that 
this House never had a more important duty to dis- 
charge than it is called upon now to discharge. The 
consequences of your Lordships' decisions upon these 
causes, to the parties immediately interested, are 
very weighty and very important. The parties in* 
terested have now at 9take a property of very great 
value ; but it is not only with reference to the 
value of the interest your Lordships are to* decide. 
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Jaljf9,i8i7. when you think it proper to come to a dedsioti 
^-^^"^-^^r-^"^ upon these causes ; but your Liordships are now to 
LEASES. estabush principles of decision, \yhicb must in a 
great measure settle the law of Scotland, as far as 
it has hitherto beea considered as unsettled, in re- 
spect of entails ; and if, on the one hand, your 
Lordships feel any degree, if I may so express 
myself, of judicial uneasiness in disappointing the 
dispositions made by the late Duke of Queensberry, 
you have, on the other, to recollect that your de- 
cision must afllect the powers and interest of every 
' owner pf an entailed estate in Scotland, where his 
powers and interests are not defined in express 
terms, and that if you can establish the aets, 
which are now complained of as done in prejudice 
of the entail by the late Duke of Queensberry, you 
may probably be thought to establish principles that 
may open to the destruction of most of the entails 
ia Scotland, not only affecting patrimonial interests, 
but, if we were at liberty so to view any cases 
which come before us in judgment, affecting very 
much the political state of the country. But I put 
that out of the question. 

My Lords, We are bound, unless I misunder- 
stand this case, whenever we come to the decision 
of it, to determine what opinions we ought judi- 
cially to adopt among those, various as they a|>pear 
to. me to be, which are stated by the lawyers, and 
delivered by the judges. The present case has this 
circumstance belonging to it, all the present cases, 
I should say, have this circumstance belonging to 
them,/ that, your Lordships have to determine, 
whether the first division of the Court of Session^ 
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which has heki most of the acts of the late DuJkrv* JuJy 9, isir. 

of Qu^nsberrv« the subjects qf consideration before ^^"v— ^ 

your L^fdshyps, to qe^ att^ly null and void;, or leases. 

the second division <rf the Court of Session, which 

has, as it appears to me, in substance and effect, 

held those acts to bave perfect legal validity, is 

right 

My ]>>rd8, Thece are two deeds of entail, under 
which the Queensberry family claim. The one has 
been distinguished, I think, in the course of the 
discussions at the bar, by the name of the March 
or Neidpatb entail ; and, upon the construction of 
that entay, questions arise in several different cases. 
The first of those cases is that of the Duke of 
Queensherry's executors^ together with* a Mr. Alex* 
ander Welsh, who is a tenant under a lease of a 
farm called Easter Harestanes ; and the questions 
in that case, are, ^rst^ Whether the lease granted 
by the Duke of Queensberry for a term of fifty- 
seven years is bad, as an alienation prohibited by 
the entail of that estate ? and, secondly. Whether 
the lease is bad on account pf a grassum or fine 
having been taken by the lessor ? 

My Lords, In the consideration of this case^.the 
' Court below, that is, the First Division of the 
Court of Session, have thought that it was not 
necessary to give much of attention to the second of 
those questions, namely, whether the lease was bad 
on account of a gra^sum or fine having been taken 
by the lessor, that Court being of opinion, that a 
lease for fifty-seven years, if granted without a 
grassum, was to be considered as being an alienation, 
prohibited by the deed of entail, it being a lease of 
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July 9, 1817 DMrcJ thtn Ofdinaiy enduiUDce, that it did* Ml 
"'""'■^' 'operate, as they call it, as locatiod, but i».bet 
LEASES. amounted tx>an alienation of the propert j ;- attd if 
the Court ivas right in so holdiag upon the cireuM- 
stance of the duration of that lease, it becemes .un^ 
necessary to consider,* in that particular case, the 
second question, whether the lease was bad on ac^ 
count of a grassumwor ftfie having been taken bf 
the lessor; and if your Lordships should be ef 
opimoHi that that lease having been granted for 
Itfty^seven^ years, is not a lease ^hich can be con* 
sidered as ,being granted according to the powers ef 
theentflTil, when your Lordships decide upon that 
case, it will not be necessary to give attention* tto 
the cirdumstanc^, that a-grassum or fine was paid. 

•My Lords,' Since the case was decided^ however^ 
as I uiidervtand the matter of fa6t, in the Court^of 
8e^ion in ikotland, an Additidnal Case^ by wMeh 
I mean an additional printed ca^, an additidnal 
r^resentatre^ npon ttie subjtet; h^s, by your 
Lordships* 'leavto, been laid upon your table ;f and 
that ehse contends, 'that, though a lease for ninety- 
seven years in the cas^* of Wakefield ^k» lield by 
ybxif Lotd^hips s6ihe little time ago Ho be bad as an 
altkuatiofn; yet this lease; being for an iiiferior te^m', 
fiRy-teVen' years, ought not to be Mhsidered'lis aft 
talibnat^V, and mor^ especially as there has 'h€M 
kh tiM^ in !%(>tknd of granting leases ^fi^ fifftjf^ 
tevyri »years,' not'^dnly by heird'oF entrfili but by 
'^jrbpriettiHi of ^estates held in pure iee^^nd ttMt 
thefeftire that usage, if th^ principlesof adnfinik^ 
tt'atioti are to be' applied in these questk>M to the 
gfantcVs of leases of entailed estates, it very 'Miter 
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rial to be considered on the quesiion, whethei* there Juiyg, 1817. * 

h«is been an ordinary and due administration. » My ' v— ^-^ 

Lords, besides that, the additional case argues, that leases. 
a plea may be maintained for this tenant for fifty- 
seven years, under the statute of 14499 a statutci 
which, your Lordships will recoHect, sustains the 
interest of a person claiming under a lease, declar- 
ing him, as it were, ' to have a rear right in lands 
asi against singular successors, agaihst any persons 
who took the estate, he paying the like duties as 
were paid to the grantor of the lease ; and it is snb- 
aikted, that that statute of 1449 would protect this 
tenant, whatever construction is put u^n the deed 
of entaiK My^ Lords, the. additional cite also in^ 
sists, as the original case had done,' that 'there is an 
essential'distinction between a 'fine or grassum^ and 
rent ; that taking a grassum is not diminishing rent; 
and that therefore if this lease is not bad in point 
of duration, as the original case insisted, it cannot 
be considered as invalid, in consequence of <lli^ 
brigioail lessor having taken a fine or grassum. : ' 
I have taken the liberty to menti^^^n to your Lord^ 
ibips what! consider' to have been insisted upon by 
tins additional case, because it will be obvious^ that^ 
if ^e tenant could be protected in = this cas^ by the 
act of 1449, the same protection* may be contend^ 
for in other ctfqes, and it does not appear to me that 
that p^int was insisted n\yon in the Court below, to 
the extent of Enabling as to determine absolutely 
and dearly what would have bc^en the judgment of 
the Court below upon that point. My Lords, I do 
not hesitate to state to your Lordships^ that I ^n^ , 
tertain an opinion upon it which I will not be cpn^ 
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Juijr 0,1817. aidered however at present as delivering in judg- 
' v^^-^ ment, but I apprehend it may be made out, that, 

QUEENSBSBRY , , , , *^'^ ^ , i „. i . , 

LEASES. although the statute of 144^ has the efiect which 
it is contended in this case that it has, gene- 
rally speaking, yet, it will be difficult to contend that, 
if the grantor by an entail has not power to make 
a lease for fifty-ieven years (I am not now saying 
whetiier he can or not in this case), the succeeding 
heir of tailzie can meet with an answer from the 
lessee of the person who went before him in the 
enjoyment of the entailed estate, under the act of 
1449. The act of l685 quoad hoc must perhaps 
be taken to be a repeal of the act of 1449, if the 
lease which is made by the heir of entail is not 
otherwise a good lease, and does qot otherwise give 
A valid title. I will not farther discuss that at this 
moment 

My Lords, The next case is the case of the 
Trustees of the Duke of Queensberry and the Earl 
of Wemyss, and a person of the name of William 
Murray, tenant in a iarm called Whiteside. My 
Lords, with respect to this farm called Whiteside, 
t which appears to have been let at a particular 

period, together with another &rm called Fingland, 
and another called Flemington, I pass over at pre- 
sent, and perhaps not meaning to resume the consi- 
deration of some circumstances. I pass over them, 
because J understand it to be the wish of both 
parties that such circumstances should be passed 
over, namely, that Whiteside, Fingland, and Fle- 
mington were let together for a gross or cumulo 
rent of, I forget what sum, I think somewhere 
between 200/» and 300/. ; and that afterwards these 
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thre^ farins having befpre been so let together, were July 9, 1817. 

Icit separately, and then a question might arise, at ' v-— ^ 

least a question would have arisen m our law, wbe- leases. 
ther the letting them separately, though the three 
di&rent rents constituted the sam^ quantum of 
rept, which was reserved upon the grant of the 
lease when the three were let together, was a letting 
at the old rent? and perhaps it would be very 
difficult, in matter of English law, to say it was so, 
because there is an essential difference between one 
rent of the amount of three, and three rents of the 
aipount of one, and the respective rents so con«> 
stituted. I understood, however, that it was inr 
t^mated, I think by Mr. Leach, that that should 
be passed oven 

.^be objections then in this case are, that there 
had been a lease granted to the tenant for fifty *seven 
years, upon which a grassum was received ; that 
that l^ase for fifty-seven years, upon which a gras* 
sum was received, an alarm being taken about the 
validity of such leases, was in effect renounced, and 
the present lease taken ; but that the present lease, 
under the circumstances, under which it took 
effect^ was in truth nothing but a substitute for the 
former lease, and^ being a substitute for the former 
lease, and a grassum having been taken for the 
former lease, that the latter lease, a substitute for 
the former, is also to be considered as affected by 
the same objections, arising out of the fact of pay-^ 
ment of a grassum, as would have applied to the 
first lease. IMiere are likewise intimations given, 
that this tenant, and that in truth all the tenants, 
were in conspiracy with the late Duke of Queens- 
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July 9, 1817. berry, to defeat the entail, to commit a fraud upon 

' ^^ — ^ the entail, a notion which I observe the Judges of 

LEASES. the First Division have adopted ; and one material 
consideration with respect to this ca^e I will notice 
whilst it occurs to me, is, that T think the Judges 
of l!he Second Division havQ not^ fully at least, ad- 
verted to the case put upon fritud. It is, however, 
to be considered also, whether the pleadings, such 
as they are^ authorize the Courts to look at the case 
in that view : whether there are in the pleadings, 
allegations enough to authorize them sb to look at 
it, whatever may be the real nature 'bf^th^ case, 
and especialljr with but feiV of thd tetiahts befoi'e the. 
Court. If the second lease is to' be considered' as a 
substitute for the first lease, and, because the iirst 
l^ase was afiected by the gras^m, the second lease 
ihust be considered as afiected by the grassum, this 
case necessarily involves, in that view of it, the 
duty of considering what is the efiect of grassuoi in 
a lease of tfiis sort. I mention here, too, because 
it' is also a material circumstance^ not* oiily witK 
respect to this lease of Whiteside, but with respect 
to other leases, that it is insisted further, on the 
part of the tenant, that, if this lease could be af- 
fected, either upon the ground of grassum, or upon 
any other ground that operated an irritancy, yet 
that irritancy may be purged ; and that introduces 
a question into this case, which is,— Whether the 
irritancy, which is admitted might be purged, if 
purgation of it had been sought during the life of 
the grantor of the lease, could be purged when the 
grantor of the lease no' longer exists. 

My Lords, The next case, which you have had 
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opened to ^oq, is a ease of Lord Weinyss on the July 9. 1817. 
one side, and on the other a person of the name of ^"^*v^-^ ' 
Symington, who is a tenant of .a farm called Ed^J^^fRs!"^**^ 
stoun. My ifords^ this is a lease which was granted 
by the Duke of Queensberry^ in consequence of 
the doubts entertained as to his leases in general, 
by reason of the controversy in the Wakefield case. 
This is a lease by the Duke of. Queensberry, for 
thirty rOne years (not uqder the statute of 10th. 
George the Third, which grants the power of 
leasing, under certain restrictions and limitations, 
for thirty-ope years,) with this proviso, that if, the 
Court of Session or the House of Lords shall think 
it was ultra vires of the Duke of Queensberry to 
grant for thirty^one years, the lease shall be coa- 
sidered, as being a gopd lease for twenty-nine years, 
for twenty-seven years, for twepty-five years, for , 
twenty-one years, or for nineteen years, or for th^ 
longest of those periods for which the Court of 
Session, or the House of Lords, shoqld . think it 
good. When this lease was granted, the Duke of 
Queensberry at the same time entered into agree- 
ments, or it was fully understood by him and the 
tenants, that if leases for fifty-seven years could be 
efiectiiaily sustained, they were to have such leases, 
notwithstanding this transaction. My Lords, tlie 
First Division of the Court of Session found,, that 
this lease (I think that was their first interlocutor) 
might be sustained for nineteen years, and for 
no longer time ; that it was competent to the 
Duke of Queensberry to make a lease with those 
alternate periods ; and that although it was im- 
possible, ' at the moment it was executed^. to/;de- 
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July 9, 1817. termine wHat, in point of endurance, was the 

' V ' bargain between the parties, if the lease was to 

LEASES-^ have an ish to be settled by the Court of Session, 
or if the parties did not like that, by the House 
of Lords, yet the Court frsts of opinion such a 
lease was a good lease, and they would have been 
disposed (so they state, I thinks in effect, in their 
interlocutor) to have maintained that lease as a good 
lease for nineteeen years, if it had not been that the 
tenaqt had mixed himself with that system of 
management, which they look upon as fraud upon 
the eqtail, and that therefore, ^ asl th^y efxpress it i«i 
their interlocutor, he had no equity to biEtvea lease 
for nineteen years. My Lords, upbii^ whkt particn^ 
lar ground they found that the lease woiuld have been 
good for nineteen years, I am not able to learn from 
the papers before us. I take for granted they 
must have gone, in some measure, upon a notion, 
that, as upon a species of prasumpta votuntaSj an 
heir of entail may make a lease for nineteen years 
(whetherwith grassum is another question), the Duke 
of Queensberry could, in this manner, make a lease 
for nineteen years; and it is the law of Scotland, as 
I understand it, upon this head of prasumpta vo- 
luntaSj that, a nineteen years* lease being considered 
(whether tacks of longer endurance can or cannot 
be said so to be) to be an act of necessary and 
ordinary administration, necessary for the cultiva- 
tion of the land, such a lease is good. The Court 
seems to hold that doctrine somewhat upon the 
principle, which the courts of law in England 
applied to leases granted by tenants in tail before 
the statutes about their leases. The courts, in Scot- 
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land^ I understand^ held the nineteen years' lease Juij 9, isir. 
to be good, as of the ordinary endurance, upon the ""—"v^*^ 

QUEENSBEBRT 

grounds of good policy and husband-like manage- leases. 
ment of the estate: the Judges in England held a 32 Hen. s. 
lease made by a tenant in tail for a term that endured 
beyond his life to be not ipso facto void, but 
voidable, if the heir of entail chose to have it 
avoided. My Lords, having in their first interlocutor 
determined that he had a right to a nineteen years' 
lease, if it was not affected by that, which they 
stat^ as barring the equity to have the nineteen 
years' lease, they resumed consideration of the mat- 
ter, and, still abiding by the principle that he had 
not any equity, they found that he might have been 
entitled to a twenty-one years? lease; and they state 
the principle upon which they held that he might 
have been entitled to a twenty-one ]r^rs' lease, 
that it was a lease of a duration according to the 
custom of the country. 

The question, therefore, my Lords, in that case, 
will be, whether, attending to all the circumstances 
that had taken place between the Duke and the 
tenant of Edstoun, prior to the grant of the twenty- 
one years' lease, and attending (if the allegations in 
the pleadings will permit you to attend) to the cir- 
cumstances that have taken place between the Duke 
and the other tenants, so as to bring them all into 
concert on the head of collusion or fraud, and at- 
tending also to the circumstances of the uncertainty 
of the duration of the lease, until the Court, by 
its judgment, should give certainty to that which 
was uncertain, and attending also to the obligation 
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Jd17 9,1817. which the Duke came lioder, in case leases of 
'^ longer duration could be sustained, to grant leases 
of longer duration^ whether this lease ought to 
be sustained, either for nineteen years, or for 
twenty-one years, or any term under thirty-one 
years. 

My Lords, the other two cases, which relate to 
the March or Neidpath estate, are, the cases of 
Flemington Mill and the leases of Crook. I' do 
not think it necessary to take up your Lordships' 
time in stating the particular circumstances df those 
cases. They do not appear to me to be of consi- 
derable moment, certainly not of value, though 
.they may be of moment as to value to the persons 
claiming the interest, considering their situation of 
life ; but they involve likewise the point of grassum, 
and the question, whether there is or is not a dimi- 
nution. 

Now, my Lords, upon these cases, thus briefly 
stated to your Lordships, I beg leave, with your 
permission, for the purpose of enabling me to 
represent to you the ideas of the First Division of 
the Court of Session, to call your Lordships* 
attention to the interlocutors that were pronounced 
by that Court. The first interlocutor pronounced 
by the Lord Ordinary viras to this effect : *• The 
*• Lord Ordinary having considered the memorials 
" for the parties, and whole causey repels the reasons 
'< of declarator, assoilzies from the conclusions of 
** the libel, and decerns ; reserving to the pursuer 
** his recourse, ujpon the warrandice in his tack, 
^* against the Duke of Queensberry and his repre- 
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*' sentatives, in the event if the said tack should be July d» i^ir. 
** set aside as ultra vires of the grantor^ arid regu-'^^^^T"*'""'^ 
** lar process brought for. that effect*^ — the opera-'BBRRT 
tion of this interlocutor being to deny to the tenant ^"^^"• 
of Harestanes a right to a judgment in his favour in 
bis action, and to assoilzie Lord Wemyss from that 
action of declarator ; reserving to the tenant the be- 
nefit of the warrandice against the assets of the late 
Duke of Queensberry and his representatives, incase 
the tack should be set aside as ultra vires of the 
grantor, in a regular process brought for that effect. 
They were of opinion that this tack could not be 
maintained against Lord Wemys, and therefore 
Uiey dismissed that action of declarator ; but there 
must be, as I understand, an action of reductiorf 
to g|et rid of the tack itself, and if, in iheactibd 
of reduction of the tack, the pursuer should su<^- 
ceed, then would arise the benefit of that part of 
the interlocutor to the tenant, by which his reciMirse 
upon the Duke of Queensberry and bis represed- 
tatives is reserved. / 

This came, my Lords^ in different forms before 
the whole Court ; and they likewise sustained the 
defences in the process of declarator at the instance 
of Alexander Welsh against the Earl of Wemyss 
and others, substitutes under the deed of entail, 
and assoilzied the said defenders from the conclu- 
sions of the libel, and then remitted to. the Lord 
Ordinary in the usual manner. 

My Lords, Here it is necessary for me to men- 
tion, that the Earl of Wemyss had brought an^ 
action of declarator against the late Duke of Queens-^' 
berry' and the tenants of the estate, that action of 

VOL. V. T 
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July 9, 1817. declarator being levelled against William Duke of 
QUBBN8. Queensbcrry, a tenant of the name of Anderson 
BBRRY another tenant of the name of Tweeddie^ anothe^ 

tenant of the name of John Murray, another 
tenant of the name of Welsh, another tenant of 
the name of Htitchison, another tenant of the 
name of James Murray, and several other tenants^ 
including the tenants of Whiteside, Flemington, 
Mill^ Fingland, Wakefield, and Edstoun, all tenants 
and possessors of the said tailxied lands and estates, 
stating, that '' it ought and should be found and 
^^ declared^ by decree of our said Lords, that it 
^' was not competent to, nor in the power of the 
<< said William Duke of Queensberry, to set or 
^^ grant any tacks or leases of any part of the en** 
^^ tailed lands and estate before written, to endure 
'^ for any longer term or period than his own life, 
<^ or the life-time of the tenants receivers thereof, 
** except in terms of, and under the provisions of 
^< the. act of 10th Geo. III. for encouraging the 
'* improvement of lands in Scotland held under 
^^ settlements of strict entail ; nor to grant any tack 
'< of the said lands and estate in consideration of 
^* fines or grassums, and thereby diminish the 
'^rental." My Lords, I take the liberty to lay 
9ome emphasis on these words ''and thereby di- 
^^ minish the rental,*' — because one of the most cour 
sid«)rab|e questions in this cause is, whether that 
species of diminution of rental which has takea place 
here is a diminution of rental within the meaning 
of these deeds^ <' And that all such tacks or leases 
'^ so. granted, either for a longer period tlian pwn 
'* scribed by the said entail (unless they are. in-ttb« 
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" terms of the act of ParliameDt), or upon pay- J«iy9» »8n. 
^ meat of grassums by the tenant, are void and "■^'>^'— -^ 
^ null, and shall be of no force or e&ct in prejudice bbrrt 
^^ of the pursuer, as heir of the entail aforesaid.""^"'' 
The Court of Session having sustained the interlo- 
cutor of the Lord Ordinary which assoilzied Lord 
Weroyss from the action of declarator^ it then goes 
on to say, "that with respect to the process of de- 
" clarator at the instance of the Earl of Wemyss 
" against the late Duke of Queensberry and John 
" Anderson^ and others, tenants of the tailzied 
*^ lands and estate of Queensberry and others, the 
'* Lords remit the process to the Ordinary, to hear 
^^ parties on the conclusions of the same as appli- 
*^ cah\^ to the cases of the several defenders, and to 
'^ do therein as be shall see just.** 

My Lords, Such being the judgment in the case 
of Easter Harestanes, I have only again to repeat, 
in one short word, that it appears to me, that the 
Court have decided that case purely upon thelength 
and duration of the fifty-seven years' term. There 
can be no doubt however, when you look to the prin- 
ciples upon wtiich the Court have proceeded in the 
other cases, that if it < had been necessary for them to 
have decided upon the point of grassum^ the First . 
Division of the Court would have held that the taking 
of grassum operates a diminution in the rental, and 
that a diminution of the rental thereby^ is a diminu- 
tion of the rental prohibited under this deed of entail. 

My Lords, With respect to the case of Whiteside, 
they enter more particularly in their interlocutor 
into the grounds, on which* they have held that 
opinion which I have last stated ; and as there is 
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July 9, 1817* some little difference, I think, between the interlo- 
cutor of my Lord Ofdinary and the interlocutor of 
the Court, I think it will not be improper to state to 
your Lordships both these interlocutors. The first 
interlocutor of the Lord Ordinary bears date the 
I4th day of June, 1814, and itstates, <' That having 
^* advised the condescendence and answers in the 
^^ process of declarator, and also the condescendence 
^ and answers in the process of reduction, at the in- 
" stance of the Earl of Wemyss and March against 
" William Murray, and whole processes, conjoins 
'* this process with the declaratory action between 
** the parties depending before the Lord Ordinary, 
** in so far as the declarator is applicable to the pre- 
^' sent case : Finds it stated iti the condescei)dence, 
'^ and not denied in the answers, that the whole 
^^ farms, whereof the leases are now under reduction, 
*' were formerly let by the late Duke of Queensberry 
•* for fifty-seven years ; and, with an exception 
^ stated by the defender of the lands of Flemington 
^' and Crook, under burthen of grassums, the interest 
** of which bore a considerable proportion to the 
^ yearly rent : Finds it admitted in the answers, 
. ^ that in or about the year iSOT, many of the tenants 
'* holding leases for fifty-seven years renounced their 
^* leases, and took new ones for periods equal to the 
*' terms unexpired of the old ones, but without pay- 
^' ing any grassums for their new leases ; and that 
. *^ soon afterwards, the tenants of all the farms as 
*^ to which the present discussion relates, whether 
** they had got new leases of the nature above roen- 
^^ tioned, or had continued to possess on their fifty- 
^^ seven years' leases, executed renuhciations,'and ac- 



ON APPEALS AND WRITS OF ERROR. 313 

*^ cepted of the existing leases, for which they paid July 9^1817. 
*' no grassums ; as also, that when the tenants ^'^^^^^^^^T^ 
*^ nounced their former leases, and took the present bbrry 
** ones, contracts were entered into betwixt them and ''■^***' 
*' the Duke*s commissioner, Mr. Tait, as stated in 
*' the condescendence : Finds, That although it be 
^^ stated by the respondent, that, depending on a 
*^ contingency not explained, but said not to have 
** existed, these contracts never were acted upon, yet 
^* they afford evidence to show, that the new leases 
'* were, with the exception of the term of endurance, 
*' a surrogatum or substitute for those which had 
^* been renounced : Finds, That the rents payable 
'^ under these renounced leases must, of necessity, 
^* have been, from the inconvenience and loss arising 
*' to the tenants from the advance of money, a con- 
** sideration of the doubts of the powers of the lessor, 
^' held out in the contracts and other circumstances, 
^^^ have suffered a greater reduction than the amount * 
*' of the interest of the sun>s paid in the name of 
** grassum : Finds, That the entail founded on by 
** the parties in this cause contains a clause by which 
'* it is expressly provided and declared, that not- 
^^ withstanding of the irritant and resolutive clauses 
*' above mentioned, it shall be lawful and competent 
^* to the heirs of tailzie therein specified, and their 
'' foresaids, after the death of the said William Duke 
'* of Queensberry, to set tacks of the lands and estate 
<< during their own life-times, or the lifetimes of the 
<* receivers thereof, the same being always set with- 
<^ out evident diminution of the rental : Finds, That . 
*' the rent payable under the renounced l^ses, dimi- 
^* nisbed as it was by the payment of grassums. 
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July 9, 1817. «' cannot be cotisidered ns constituting a fair rental,. 
"* "^ ' ** such as IS implied in the above clause : Finds, 

QUBBin- * 

BSBRT ** That the lease under reduction, though it might 

LEASES. ,, 1^ supported by the first part of that clanse, as 

•* granted for the lifetime of the receiver, is cut down 

^ by the concluding part of it, being set with evident 

** diminution of the rental : Repels the defences.** 

Yoot Lordships observe in this interlocutor some 
of these are findings in a question between the pur- 
suer and this particular tenant, having nevertheless 
relation, not to the acts merely of this particular 
tenant, but to the acts of all the tenants who have 
renewed their leases in like manner : and it con- 
cludes with what may be stated as in the judgment 
of the Lord Ordinary a propolition of law, that the 
fact being — ^that the original lease was granted for 
the life-time of the receiver, and the fact being — that 
the new lease is to be considered as a substitution 
for the old one, the new lease is to be afiected by the 
circumstance of a grassum being paid for the old 
one, and that the graSsum so afiects both the new 
and the old lease, as to operate, within the intent 
and ijieaning of this deed of entail^ such an efiect 
np6n the rental, as shall amount to that diminution 
ofthe rental which is prohibited by the deed of entail. 
Mv Lords, This came under the review of the 
OMrt of Session, and they altered in some measure 
the finding. They say, " They find, That the entail 
^' in question contains a strict prohibition against 
Dated sd, ^ khcnation ; but a permission to grant tacks of the 
FeC^BiV^ ** said lands and estate during their own life-times, 
•* or the life-times of the receivers thereof^ the same 
** being always set without evident diminution of Ac 
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•'rental: Find, That in the year 1 769, the i)eti-Joly<), I817. 
" tioner's father obtained a tack of Whiteside for /^^l^"**^ 
'^nineteen yenrs, at a rent of IOQL for which kcBBRBT 
**paid a fine or grassum of 132/ 18*. lOrf.'' (a^"^""* 
grassum very little exceeding a year's rent, which 
was J 09/.): "Find, That in the year J 775, the 
•' petitioner's father obtained from William Duke of 
*' Queensberry a tack of the farm of Fingland for 
^^ twenty-five years, at the rent of 50/. 10*. for 
*^ which he paid a grassum of 480/. Find, That 
** in the year 1788, he renounced this lease, of which 
^' twelve years were to run, and obtained a new lease, 
^^ for fifty-seven years, of the said farm of Fingland, 
^^ and also of the farms of Whiteside and Fleming- 
" ton, at the rent of 266/- 16*. 4rf/ Tliis 260/. 
16s. 4d. it will be in your Lordships recollection, was 
the compounded amount of the three rents of Fing- 
land, Flemington, and Whiteside, with the addition 
of the cess, and rogue and bridge money, amounting 
to ]]/. odds, for which he paid a grassum of 400/. 
this grassum being declared to be (not declared upon 
the &ce of the lease, but declared in a collateral 
^per and memorandum) a grassum ibr Whiteside 
and Finglatid only. And I mention this because a 
question arises in another case, that of Flemington, 
whether it was competent to the Court of Sescrion, 
or competent to the parties, who were disputing 
before the Court of Session, to all^e that, the gras- 
sum, by force of that collateral paper, must be taken 
to be for two farms, if it did not so appear on the 
face of the tack. They " find, That in the year 1 8O7 ^ 
** the petitioner's father renounced the said tacks, 
^^ and took new tacks to himself and sons for their 
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July 9, J817. " life-time^, at the rents payable under the tacks re- 
"^[33^^"'^ " nounced : Find, that this current tack must be 
BBRRT *' held merely as a substitute for the former ones, 

LBASB^ *• and subject to any objections, on the ground of 
^* grassum, diminution of rental, or otherwise, which 
*^ were competent against the tack renounced : Find, 
^^ That in estimating the rents of Whiteside and 
** Fingland, the value of the fines or grassums paid 
** at the commencement of the former tacks ought 
*^ to have be^n added to the annual rent ; Find, 
** That this was not done, and that the new rent was 
''made the same as the old renty plus the cess and 
^* bridge-money : Find, That this was not equal to 
^^ the value of the grassums taken, and therefore that 
'^ the said last tack of Whiteside and Fingland was 
'* set with evident diminution of the rent, and in 
*^ violation of the said clause in the entail : And fur- 
" ther find. That the conversion of part of the new 
^^ rent into a fine or grassum of 400/. was to the 
'* manifest prejudice of the succeeding heirs of entail, 
>'' and operated as an alienation pro tanto of the uses 
^' and profits of the estate ; therefore, although the 
'' said tacks in point of endurance do fall within the- 
'' permission of the entail above referred to, find that 
'' they are struck at by the clause prohibiting aliena- 
f* tion, as well as by the condition in the said per^ 
^^ missive clause against evident diminution of the 
^^ rent ; therefore in the process of declarator repel 
*' the defences, and in the process of reduction repel 
^' the defences, sustain the reasons of reduction, and • 
^^ reduce, decern, and declare accordingly, so far as 
" concerns the said tacks of Whiteside and Fing- 
*^ land : But In regard no grassum appears to have 
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*• been taken for the fiairm of Flemington, and thatJo>y9.i8i7. 
** by the tack renounced the rent hal been raised, li^^s- 
^' they so far sustain the defences in the process of BsaaT 
*• declarator.*' With respect to this last proposition ''"^'*"* 
in this interlocutor, they afterwards reverse it, ^ as 
not coming property before them. 

My Lords, Such being the x»se with respect to 
Easter Harestanes and Whiteside, as it may be pro- 
per to call your Lordships attention to every cir- 
cumstance in a case of this great importance, the 
finding in the interlocutor with respect to Edstoun 
18 in these words i *^ The Lords having advised,^' and 
80 on, ** Find, That a tack of the lands and farm of Dated 3d, 
^'Edstoun was granted to the petitioner, to com-p§^i/iV^ 
^ mence at Whitsunday, 1792, for. the period of fifty- 
^^ seven years, at the rent of 155/. 7^> for a fine or 
*^ grassum of 300/. : Find it admitted in tiie peti- 
*' tion, that doubts having been entertained of the 
'^ validity of the above Iciase, the petitioner, along 
** with most of the other tenants on the estate,** and 
your Lordships will permit me to repeat these words, 
'^ along with most o^the other tenants on the estate," 
that the Court find as a fact, but whether that fact 
is founded on sufficient pleadings and evidence, may 
be a very difiisrent consideration, " along with most 
'* of the other tenants on the estate, renounced the 
^* said tack from and after Whitsunday, I8O79 and 
*' obtained a new tack at the same rent foe thirty- 
^^ one years, or for several alternative periods, down 
*' to nineteen years, according as the Duke should 
** be found to have powers to grant tacks under the 
'' entail : Find, That this current tack must be 
^' held to be merely a substitute for the former tack. 
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July 9, 1817. << and sulgect to any dt^ectidbs^ on the ground of 
qubehbI~*^ ** gniMum or otherwise, which were cooipeleat 
BBART << against the tack renounced : Find, diat the con- 

LBA8U. ^j veption of any part of the rent which at the time 
*^ might have been obtained (or theiaraa, into a price 
*' instantly paid^ was to the fenanifest prejudice of 
^ the aucceeding heir et enteit, and operated as an 
*^ alienation pro tanto of the uses and profits of the 
^^ estate^ aad therefore find that the said tack is 
^* struck at by the clause in the entail prohibiting 
^ alienations : Fiod^ That in estimating what was 
^ the rent paid vfideV the former lease> the value of 
^^ the grassum paid at thie commencemtot of the 
^ former lease ought to have been added, and that 
^ this B6t having been done, the rent payable under 
^ the tiew lease wM in evident diminution of the 
^ rental e Find^ That the whoie cihniftistanees vnder 
^' which the tack was granted, taken hi connection 
<< with- the relative contract entered into between the 
<' Ddke of Queensberry and the petitioner and other 
^^ tenants^ again to prolong the tacks to fifty-seven 
^* years, or even to ninety-seven years, if found oom- 
*^ petent, together with the foet, that all the tenants 
^\ renounced their tacks under similar circumstances 
'^ and conditions nearly at the same time, do indicate 
^* a fixed plan on the part of the Duke to defeat and 
*' defraud the entail as far as possible : and that the 
petitioner and ihe other tenants did lend them- 
selves to, and co-operate with the Duke in the said 
*^ fraudulent scheme : Find, that the tack in ques- 
^' tion, and others now before the Court, were not 
** entered into in the fair, rational, and husbandlike 
*' administration of the estate, but for the purpose 
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of forestoUing^he n^nts an4 profits thereof, which July 9> isi?. 



*^ wovld otherwise hwe belonged to succeeding heirs ^ 

'^of eotail^nd therel^ enriching the Duke at their bbrbt 

*• expense^ by enabling him to draw from the estate ^*^*"' 

*' more than the value of bis own liferent-interest in 

** the fruits of it : Find, That the permissive dause 

^' inf the entail, to gtunt tacks for the life-time of the 

^ grantor or receiver^ does not bar the heir in pos- 

'^ tsession fhom grantihg tacks for any definite period 

^ which does not amount to alienation^ and that the 

<* tack in que^ion might therefore have been re>- 

^ stricted to the period of nineteen years, being the 

*^ period then and sk>w roost usiud in the practice 

'' of the country, and aifcalogous to the period** (ac-* 

cording to the language of this interlocutor) ** fixed 

*^ by the statute of the lOtfa of Geoi^ IIL when no 

'* improvements are stipulated. But in respect that 

^^ the tadi: is otherwise objectionable on the grounds 

*^ above specified^ and that thie tenants on that ac- 

*^ count have no claim iti eqility in support of their 

^^ tack», find. That the said tack cannot be restricted 

^^ to any shorter period than that for which it was 

*' Originally gi^nted^*' Your Lordships theref<Nre 

observe, that in this finding there are ndjudications 

of law of vety considerable consequence: Jirstj That 

the tonversion of any part of the rent which at the 

time might have been' obtained for the farm, into a 

price instantly paid, operated as an alienation pro 

tanto of the uses and profits of the estate; and the 

question in law about it would be, %vbether the find* 

ing is just in law, which immediately followed this, 

namely, *^ that the said tack is struck at by the 

^' clause in the entail prohibiting alienations ; " and 
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July 9, 1817' whicb^ in other words, is findings that an estate 
taken at the old rent with a grassum^ is the idiena* 
tion of the future uses, and is an alienation within 
the meaning of the words, within the probibitoiy, 
irritant, and resolutive clauses in this entail. • 

Then they proceed to state, that the whole cir* 
cutnstances under which the tack was granted, taken 
in connection with the relative contract entered into 
between the Duke of Queensberry, and the peti- 
tioner and other tenants, again to prolong the tack 
to fifty-seven years, or even to ninety-seven years, if 
found competent, together with the hct, that all the 
tenants renounced their tacks under similar circum- 
stances and conditions nearly at the same time, do 
indicate a fixed plan on the part of the Duke to 
defeat and defraud the entail as far as possible. That 
introduces a consideration of much moment : We 
have heard of much diflference of opinion as to what 
is to be the nature of the construction to be put upon 
the words of an entail, — Whether it is strictissimi 
JuriSf or to be a sound and reasonable construction ; 
but there appears to have been no difference upon 
this point, that there may be a fraud upon the 
entail-^— at least in the opinions of those eminent 
lawyers, whose opinions they have stated in the 
printed cases as authority, which undoubtedly they 
are not, strictly speaking, but which are of great 
value to us, as giving us information as to what is 
considered to be the law of Scotland. In stating 
their notions as to grassum, they make a saving, if 
the entail is defrauded, reducing it in each case to 
the question — what is a fraud upon the entail, a 
question extremely difficult to solve, if an heir of en- 
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toil, in Scotland may do any thing which be is not July 9* is 17. 
prohibited from doing, and he may commit a fraud "^^ 
on the entail by acts which he is not in' words pro- berry 
hibited.from doing. "^"'• 

This, my Lords, is a very material part of this in* 
terlocutor, as it appears to me with reference to 
some observations I shall have to make on the Dake 
of Buccleuch's case.- • I jast refer to it now, because 
it may enable me to carry your Lordships along 
with me, when I come to state the proceeding on 
the part of the Duke of Buccleuch, and these Exe- 
cutors andDisponees in trust That is a proceeding 
by the Executors and Disponees in trust, by way of 
.action of declarator in the Court of Session in Scot- 
land, praying to have it found, that all the leases there 
referred to, which, if I count them right, amount to 
from 290 to 300^ all impeached in one action of de- 
clarator, are good and valid leases. My Lords (the 
, Court, I suppose overlooking that circumstance, or 
perhaps the print before us being inaccurate), it ap- 
pears that, when they held all those leases to be 
good, they have in some cases held leases stated to 
be for ninety-nine years, to be good. If there can 
be a fraud upon the entail, as son^ething that is to 
be contradistinguished from a breach of the prohi- 
bition, I should submit to your Lordships, that it 
may deserve consideration, whether the Executors 
and Disponees in trust of the Duke of Queensberry, 
who as such are neither more nor less than his re- 
presentatives, if he was a pMvty to that fraud have a 
right to come into Court with an action of declara- 
tor, not making the numerous tenants parties to that 
suit, but praying to have it declared at their instance. 
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July 9» 1817* thgt lw8et granted unAar Mioh and siiek circMK 
ateaees are valid leasee. Toeufdain mym\( upon 
that : In the Roxbitrgh oase^ where we had agranter 
of sixteen feus, and a grantee of sixteen feus, we had 
a ease of A. and B* who were alleged te have been 
acting, if you pLease^io topnk it^ who might be re- 
{iffaMnted to het Mthig in fraud of the eotaik I do 
vot i«eau louse the* tern, fraud ofenaively^; and 
where tvm parties only .to that tnuisaotioik wens ns- 
peeseiited to he aotiug in defeaud of the entail, it was 
very difficult to oomudev ane^s guilty of thab fraad, 
and the e^her as not mixsd in it.; but where the 
Duke of Queensberry is the paoty on one sidev and 
between 9Q0 and SOO persons are parties* on the 
other side^ if the leases of eaeh ane to be impeaehcd 
on the ground of concert and colhisiony it seenn fitir 
to contend, Jlntj That eaeh tenant,, who is to he 
chained. AS aflfected by that concert and coHnaion, 
should be; charged with it ioi the form of* the plead- 
ings ; and, secondly^ That it shoiM be proved against 
eachi in point of faet ; and it may possible be ex- 
tremely clear» I do not say how the filet is, hot it 
osay possible be extremely clear, that the Duke of 
Queensberry, if you can separate breaeh of prdiibi- 
tion from fraud, and consider breach of prohibition 
as something diflerent from frauds that he might be 
engaged. in a transaotibn which, when the whole 
cirpumptaoces were taken t<^ather, might be oohis 
. pfLTl a fraud upon the entail, but that the tenant A. 
or the tenant Q. migh/t be able to say we took oar 
l^a^s fairly, and in cireumstenoes devoid of all fraud, 
whatever might be the oase of other tenaots. I am 
now looking at the ground of collusion as uncoa- 
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nected; with the eSdCl of a grassum beings paid on J»ly 9» i&i7* 
any particular lease ; but looking at the case asa^^J^^j!^ 
transactum in fraud of the entail, the tenants, not berry 
proiwd to> be parties to the fraud, may say we are ^ 
entitled to have our leases* sustained, and jxet those^ 
who stand only in a sttuation in which they repro* 
senfc the grantor of those leasc^h ^ he was guilty of 
fraud upon the entail, they having- no character but 
as his representatives, may not be Mithorised to call 
uponi the Court in an. action oBdedarator^ to sustain 
the leases^ whatever rights tenants acting fairly may 
hssw4 

My Lords, They- have found another factv^ ''that 
^^ tbs tack in question, and others before tlM Courts 
'^ were not entered into in the fair, rational, and 
^ husbandlike administration of the estate, but for 
^^ the purpose of forestalling the rents and profits 
^^ thereof; " finding in this in favour of a principle 
of law much contested between the parties; they 
say on the one side, that the heir of entail is* the 
proprietor of the estate, that he is monarch 06 the 
estate, to use their expression (I think I' shall show 
your Lordships that he is a limited monarch)^ and 
that he is not bound to attendee this things culled 
the fair, and the rational, and husbandlike admi- 
nistration of the estate, and that nobody can tell 
what that is; that that principle, if sustained, 
would furnish a question to be tried in every case; 
and, on the other hand, it is insisted, that the 
tenant in tail, though certainly he is not a mere 
factor, is nevertheless bound to a fair and rational 
treatment of the estate, giving a reasonable atten* 
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Jiily 9, 1817. tion to the interests of those who are to follow hiai« 

'"^*^^'""~' I am not now representing my own opinion, but 

BBRRT only stating the substance of the controversy. It 

LEASES. -^ contended on the one hand, that this finding 

cannot possibly be supported ; and on the other 

hand, that it is a proposition which may be well 

maintained, by looking to what is the true law with 

respect to entails. 

My Lords, This finding also supposes that the 
period of nineteen years is fixed by the statute of 
10th Geo. III. ; when I come to call your Liord- 
ship's attention to that statute, perhaps your Liord* 
ships may not think that it is an accurate assump- 
tion with respect to the operation of that statute. 
Then they go on to state, '' that in respect that the 
^^ tack is otherwise objectionable on the grounds 
<* above stated, and that the tenants on that account 
<c have no claim in equity in support of their tacks, 
^* find that the said tack cannot he restricted to any 
'' shorter period than that for which it was origi- 
^' nally granted/' Your Iiordships will observe, 
that here they not only determine that a lease for 
nineteen years is good, and that, if granted for 
thirty-one years, it might stand for nineteen, 
because it was within the power of the grantor to 
grant for nineteen years, but they must have taken 
this as law, that the lease may be good, though 
haying an indefinite undetermined duration till the 
Court of Session shall say whether it is for thirty- 
one years, for twenty-nine years, for twenty-seven 
years, for twenty-five years, for twenty-one years, 
or for nineteen years.— My Lords, This seems a 
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little uonecessary, unless they Were to review the July 9* 1817*^ 

finding in the first part of the interlocutor, because, 

if the first part of the interlocutor could be sus-bbrrt 

tained in law, it did not signify whether the lease ^*^**"' 

ivas for twenty-one years or for what period it was ; 

but it appears to have been discussed, and that they 

found that the lease might have been sustained, not 

for thirty-one years, v but for nineteen years^ if this 

equitable ground had not been interposed. '^ 

My Lords, With respect to the two other, the 
minor cases, I shall not trouble your Lordships with 
stating the different interlocutors in them. The 
case in them will be very much the same with re- 
iipect to grassum ; and with respect to the question^ 
whether there is a diminution of rent, they find the 
facts upon which the cases must be decided, and to 
which the law must be applied, as you find them 
stated in the former cases, in a great measure. I 
would represent, therefore, to your Lordships, that 
I take the First Division of the Court of Session to 
have determined that tb^se leases are * bad,-— that 
they were ultra vires of the Duke, — ^that there was 
concert, — that there was collusion between the Duke 
and the tenants, all the tenants whose leases are not 
sustained, — and that there was fraud ; and that upon 
all these grounds taken together, or upon some of ^ 
them severally taken, the tenants were not entitled 
to have the benefit of their leases. And I presume 
the Court thought they had, in. pleadings and other- 
wise, before them, sufficient to enable them to form 
judicially these determinations afifecting all. 

My Lords, The question in the other case, I 
mean the case with the Duke of Buccleuch, arises ^ 

VOL. V. z 
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jQijr9»i8i7. on another entail, ^hich we have called, in the 
course of our discussions, the Queensberry entail. 
I shall have ocoaqion to state to your Lordships, 
that there are some differences in the language of the 
deed of entail with respect to the March and Neid- 
path estate, and the deed of entail with respect to 
that estate which we call th^ Queepsberry estate. 
But I proceed now to state the nature of th^ pro- 
ceedings with respect to the Queensherry estate ; 
because I think I am justified in saying, that the 
decision of the First Division of the Court of 
Session cannot be right, if the decision of the 
Second Division of the Court of Session is qg^t ; 
and that the decision of the Second Division of 
the Court of Session cannot be right, if the de- 
cision of the First Division of the Court of 
Session is right ; for, though the deeds of entail 
are somewhat different in the oircumstances, the 
principles, on which they must be determined, are 
for the most part the same ; one Court, by the ap- 
plication of those principles, thinking itself at li- 
berty to cut down the leases; the othec stating, 
that the true principles, affecting deeds of entail, 
will not warrant them to hold that such leases are 
bad* Perhaps I may be allowed to say, and if I 
am inaccurate it is not for want of attention and of 
looking into it, that I do not find in the oourse of 
the discussions, either of the Bar or the Bench, 
when the cause was heard bdfore the Second Di« 
vision, that this question of concert or coUu^ioni 
and fraud, was much discussed. Whether they 
forbore to discuss it by reason of finding any dif- 
flonhy in distiaguishing between what ia fraud, and 
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wbat is matter ^olribiAcd, br that they thought theJuljo^iBi?. 
nature of tbt pleadings did not open that view of_^^^^ 
the oas^, or for what olher reason, I will not say ;bbrrt 
but it does not appear to me, that they did rery^ 
much enter into a consideration of that part ef tha 
«asey and yet it certainly does appear, not Only in 
the papers we have before us> but in tbei (^ases wd 
hare had oceasibn to look into^ that lawyers of great 
eminence^ and great judgment too, aeein to have 
diought that therd wis a distinoliocl between a fair 
and a fraudulent Use of the power \p an entail, 
as distinguished ffom the doitig that, which was 
prohibited or not prohibited. 

My Lords, The parties seem to have reproached 
eaoh other in the Gouri below with respect to the 
driay. These chaises appear to have c>ommenced 
on the part of the Dtike of Buocleuch ; and they 
likewise intimate, that th^e has heed adme degree 
of managemeirt in bringing forward^ eti the other 
pert^ particular tetiant^ with their actvotifs^ in th(5 
decision of whose eaaes the titles under the leases 
might be more fovenarably attended to, than pi^bepd 
in other Cases^ which migfat have been selected. 
Bttt I pass all that by, as not at all aseisting wi in 
the deoision of that, which we may have n6w or 
hereaftdr to ddeide iipbn. 

My Lords, The first proceeding which i^ stated 
^ith respect to the Buccleuch businessj is the prou 
oeediaig of the Trustees and Elecutori of the Tate 
Puke of Queensberry; and it may be isypertant 
hfsrt tti call your Lordships' attention to the sum- 
motts* My Lords^ <ihat summons states, <^ Tfclat 
*^ \\m late Duke ef Queensberry iftfa propfiMor of 

z2 
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July 9, 18 17* «< all and whole the dukedom of Qaeensberry and 
^■""^''"'^^ ** other places, as nearest and lawful heir of tailzie 

QUBBN8" ^ , , 

BBRET ^* and provision to the late Charles Duke of Queens- 

LBASBs. 4, berry ; ** stating the limitations and restrictions 
and stating the clauses prohibitory^ irritant, and 
resolutive, of a certain entail or entails : ^^ That the 
<^ said William Duke of Queensberry, during the 
** time that he possessed the said lands and estate, 
*' did by himself, or his commissioners, factors, or 
'^ others properly authorised by him, grant a great 
*' variety of tacks br leases of the said lands, and 
*' particularly the following ; ** And then, they pro- 
ceed to state, as I before mentioned to your Ijord- 
ships, what, unless I am inaccurate, amount to 
about 298 leases; and I observe in page 12, of the 
summons I am now reading, that here are leases 
mentioned for 99 years. Then it states, *^That 
*' the said lands and estate now belong to his Grace 
*' Charles William Duke of Buccleuch and Qaeens- 
<* berry, who has threatened to challenge the leases, 
<' and the possession of the tenants in the lands, in 
^^ processes of reduction and declarator, and pro- 
f* cesses for removing the tenants therefrom ; and 
<^ also to bring actions of damages against the pre- 
^^ sent pursuers, as the Executors and Trustees- of 
^ the late William Duke of Queensberry, founded 
*^ on allegations that the said leases are void and 
'' null, or at all events are granted by the deceased 
*^ William Duke of Queensberry without sufficient 
<< powers to grant the same, as having been rei- 
'^ stricted by the terms of the entail or entails; and 
'* the inv:estitures under which be held the aame: 
** That in consequence of those threats, the pursuers 
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"^ have also been threatened and molested by the Joly 9,1817. • 
*• tenants on the said lands and estate, who have j"*"^^"*"^^. 
^' made large claims against them as Trustees fore- bbrrt 
*• said, for relief of the cl^im? of the said Charles '•■^""• 
'' William Duke of Buccleuch and Queensberry 
'' against them, and for damages, in the event of his 
<< proceeding in his threatened challenges of the said 
*' leases : That the pursuers, as Executors and Trus- 
*' tees, are bound to recover the whole of the estate 
** and funds which belonged to his Grace, and to 
^^ apply the same to the uses and purposes expressed 
^ in the said trust-deed; but. that, in consequence 
*< of these threats, they are prevented from proceed* 
** ing in such execution of their duty, and from 
*' winding up the affairs committed to their manage- 
** o^ent. And although the pursuers have oft de« 
V sired and required the said Duke of Buccleuch to 
** desist from bis threats^ yet he will by no means 
*^ desist therefrom, but refuses, or delays so to do^ . 
^ and continues to insist therein.^ Then it prays, 
that it should be ** found and declared that the late 
** Duke of Queensberry had fiill power to grant the 
** said tacks, and was no ways limited from granting 
*' the same, by any entail or entails or investitures 
** of the said estate.'^ 

' My Lords, Then it prays, in the nature of an in- 
junction bill. The proceeding therefore is a pro- 
ceeding on the^ part of the Executors and Trustees 
of the Duke of Queensberry, to have each and every 
of 290 or nearly 300 leases declared to be all valid 
against the heir of tailzie, the tenants, as I under- 
stand, not being parties to these proceedings ; and 
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t^^, 1817* therefore, if the Duke of Bucckuch ean be taken in 
^^^^Jj^l**—^ Ibis suit to have jeined itsue epon a«y matters, 
BBKRT either of fact or of law, ^hieh the temata are inter- 
LBA0B8. ^Bted in sustaining; and, if this judgment had heen 
a judgment in favour of the Duke of Bucdench 
upon any matter in fact or hiw, and bad therefore 
been consequentially adverse to the intfreats of the 
tenanta, who are no parties to. the ptooeedings, cer- 
taialy it seems to be a maltei' of great difl^ulty, 
at least to a mind formed in the habita of an 
English lawyer, to know how that judgment could 
be applied as against the tenants. On the other 
band, it appears toi me a proceeding, tbongh sot oh* 
jeeted to, { observe^ a prooeedin^ a little extraor- 
dinary in its naAniie, because, taking it tbaft the te- 
nants are not parties, tbe Duke of Bnccleoeh is 
called upon to set up bis defence, I should suppoae, 
as against each of these 2Q0 ov 300 leases ; and» if 
there can be a distinction made between the rights 
of the fixeemtors and Trust-diaponeea of the hte 
Duke, as representing^ the late Duke» and as having 
no interest or title, except sueh intese^t or title as 
the late Duke bad ; and if there be any foundation 
for the judgments, which havje been pronounced, 
as I have read them to your Lordslnps, of the First 
Division, of the Court of Session, tiiat this was oen- 
cert and fraud upon the entail, it seems, a aingular 
thing to say, that all these leases should be susMMed, 
not at the instance of the tenants, or suck of tbem 
as might have innocently maintained their kases, 
but at the instance o€ the Trust-disponees of the 
Duke, who, if a case of fraud of shat nature caft be 
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sustained^ qnust be affected in their titlee precisely as Jo^rf* ^»i^' 
the Duke himself would be. Q^^mUT"*'^ 

My Lords^ in answer to this, the Duke of Bac- berry 
cleueh states this : he admits that he has brought aft^'^^'^' 
action of redaction, and then be states the prohr* 
bitory and irritant olauses^ and so on, and then h^ 
proceeds to do that which I apprehend he meant, ^ 
whether he has safiiciently executed that porpose 
is another queltio>rt, but which I apprehend he / 

meant to amount to allegation^ not only that thr^ 
was ultra vires of the Duke of Qaeensberry, but 
that it was fraudulent on his successor, ^' the said 
^^ deceased WilHam Duke of Queensberry stku 
'^ ceeded to the estate of Queensberry tri the year 
'« 1778, as an betr of entail, mider the foresaid deed 
*< of taikie, and made up titles accordingly, under 
^ the conditions therein contained ; but after en^* 
^ tering on the possession of the estate, he did not^ . 
^^ as the leases gradoalty expired, let the landa srI 
'' the jttst avsril ibr the time, in terms of the en« 
^^tailf and, if your Lordships t4F)II look at the 
hsastfs, yon will see that great nmnbers of tbeivi 
were under treaty at the same trme, '' but granted 
'< leases for nineteen years, below the true value; 
** and in consideration of large grassums received, 
^^ and ifter having continn^ed this system for a 
•* period of eighteen or nineteen years, during 
** which time he bad consequently drawn a grassmn 
** for the letting of every farm on the estate, not 
^* satisfied with the slower mode of again exacting 
^' grassnme as the leases might periodically fall, he^ 
*< from tile desire of 9^ed4ly raiaing a large sum of 
*' money to ddd to hi>s great wealth, and with the 
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July 9» 1817. '< view of defeating the prohibitions contained in 
^"^^''^^'^ ** the said deed of tailzie, thought fit, about the 
BERRT *' year 1796, when the whole estate was then under 

LBA8X8. a current leases, which had'been granted by bim- 
'^ self, to form a device, without waiting for the 
** iexpiry of these leases, of letting of new the 
'* whole estate, both for his own life, and for nine- 
*' teen years after his decease, and also in diminu- 
■ *^ tion of the rental, contrary to the conditions of 
^ the entail, but thereby to obtain immediate }iay- 
*^ ment of large sums of money." My Lords, 
When I come to explain the circumstances, to 
which this allegation alludes, your Lordships will 
see more distinctly what the operations of the gras« 
sums w^re. If the law allowed them so to operate, 
and if the advantage he made of the property was 
an advantage he was entitled, by the terms of 
the entail, to make of the property, no person can 
quarrel with it ; but, when I come to state to your 
Lordships the circumstances and the transactions of 
the Dukie of Queensberry with respect to these 
leases, and the effect of those transactions, your 
Lordships will see, that it is at least incumbent 
upon your Lordships to be quite sure that he had 
these powers, and that he has executed them in the 
manner in which he was authorised to execute them. 
My Lords, I wish to state it in the way I am 
now doing ; for I know it does not become any 
man in a judicial situation to look at the conduct of 
the parties with reference to any other consideration 
than the legal effect of it. Therefore I dismiss all 
observation of any other kind. I consider myself 
as having this duty in^sed upon me, and this 



ON APPEALS AMD WRITS OF ERROR. S9S 

daty only, to consider what is the legal effect of Jolyd, 1817. 
these atts, always attending to this, that, if the law ^~v*"*^ 
pronounces it to be fraud, it must be so pronounced, berrt 
In pursuance of that device, it is alleged, his Grace ^*^®"* 
entered into transactions with tenants of different 
farms on the estate^ by which it was agreed, that 
the^ latter, upon renouncing the leases, which they 
then held, and for which they bad already paid 
large sums of money, should, on payment of ad- 
ditional large sums to the Duke^ obtain new leases 
for nineteen years at the same rent as that, which 
was payable at the period of the said Duke's siic- 
cession to the estate in the year 1778, or which 
was stipulated in their said original leases, and 
without any regard being had to the large sums^ of 
money, which had then been paid, his Graoe or 
his factors authorised by him becoming bound, at 
the same time, to renew the said leases to the said 
tenants annually during the DukeV life, for the 
space of nineteen years from the time of his said 
renewal, without any increase in the amount of the. 
rent being Stipulated. Your Lordships will be 
pleased to give your attention to that circumstance, 
—that there were grassums taken, — that the gras- 
sums were paid on the surrender of many leases, 
which had not yet expired, upon which leases also 
grassums .had been paid; and that at the time 
when the leases were made for nineteen years, the 
author of the entail granted leases, not only for 
his life-time, or nineteen years, but that the Duke 
entered into an obligation, that he would grant for ' 

a longer period, if it was declared lawful^ and that 
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J«ly9^i8i7- he Woidd renew firom year to year; and that the 
^^— ''>'^*'**' question is. Whether the lease ezistiog for the 
BBRRT time ought, in point of law and equity, to be oon^ 

LBA8M. tidered as a lease for nineteen years ? It is stated 
m ailment, that it is settled, that tlie tlatote of 
1449, ** to singular snccessors, — if no {)oeseBSion 
has been taken during the life of the grantor, does 
not protect the tenants, and that therefore thi» en- 
gi^ement ta renewr de anno in annum left at last 
only a nineteen' yeariT lAse upon the estate ; whicfr 
nnieteen years' lease, they oontend, the Duke had 
a right to let at the kist moaoent of his Kfe, pnv 
vided there ivas a surrender of the former lease; 
and tha^ therefore, this amounts to no more than 
a sttsrender of the former lease, and a nineteen 
years* lease,, subject to the question aboet grassum. 
Then it states, That these leases were grai^ted in 
execution of the above-mentioned device of the 
said late Duke, and ali of them are contrary to the 
pnMisions of the said entail, and liable to reduction, 
among olher, for all or part of the following reB^ 
sons^ PrimOf Because they are not proper leaees, 
but oomplea contracts, convening assay the lands for 
a term of years, partly for yearly rent, but f» gfeat 
part for a^ gaassum or price payable tx> the Duke^ 
hmiself. Secundo, Because they #ere granted foi' 
a. space longer than the setter's life**tinie^ or nineteen 
years, the obligation of renewal being part of the 
contract, and elongating the terms of possession for 
which the lands were let. Tertio, Because tbe^ 
leases were not let for the just avail, but for a rent 
known and intended lo be inadequate, and fer less^ 
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than the avail. The vaiidiCy of that reason wtlljoijrd^ietr. 
depend, upon the ooontruction your Lordtbipa shall """^^v**^ 
put 00 the clause in the deed of entail Quarto^ bebrt 
Because they were let with diminution of the rental 
actually existing preirious to letting them^ the Doke 
having previously, by grassums, received ao addin 
tional rent for the lands beyond tliat stipulated in 
these leases. 

Then, my Lords^ with respect to a tenant of 
the name of Hyslop, the summons, with respect to 
him> coatains nearly, though not exactly in the 
aame words, all this allegation about frands ; and* 
this case so coming before the Court as between 
the Executors and Tru8t«disponees of the late Duke 
of Queensberry and the present Duke, and between 
the present Duke and one of the tenants^ whose 
lease is mentioned among the 2go noticed in the 
proceeding of the Executors and Truet-disponees, 
the Court of Session proceeded to consider these cases 
and the judgmeoit, which they gave- at the instance 
of the Executors of tine Dnke of Queensberry,. 
is to this efiecl ' I do not) know tbat it is necessary 
to trouble your Lordships with the wry words of 
it ; but I may state, that the eflict of it h to 8Qs>- 
tain ail these leases without exception. My Lords,' 
in the case of Hyslq>, he says, that he has nothing 
to do with the question between the Representativea- 
of the Duke of Queensberry, and the present Dnk^* 
of Buecltoucb ; that he is no party to any concert' 
or GoHusiori ; that he knows nothing abool it ; that 
the <ynly question he has to discuas wrih the Duke 
of Buccleuchs ia^ whether bis tease ought to be 8os<> 
t»ned } and I believe I neprsscnt tlte effect of the 
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July^ tsi7* words of the Second Division of the Court of Ses- 
'"■***'''"*^ sion, when I say, that they were of opinion, ^rrf, 
BBRRY That the taking grassum was no objection; secondly 9 

LBA8B8. That there was no diminution of the rent, in the 
sense of dimihution of the rent, as abstracted from 
the taking of grassum. They say further, that 
supposing therie had been no such objection as gras- 
sum ; that, according to the true construction of the 
clause in the Buccleuch entail, if the Duke let at 
the old rent, he let without diminution of the rent ; 
that he was not obliged to look out for an increased 
rent: sind that therefore this lease being let for 
the old rent, and the grassum being no objection, 
this is a good lease. A question arose also, in the 
course of the discussion before the Judges of that 
Court, as to .the effect of the word ^^ dispone.'* 
Your Lordships will recollect, that in the Wakefield 
case (and indeed it is some consolation, after what 
we have heard of that Wakefield case, that I see it 
admitted in this case, that the Wakefield case was 
rightly determined, and that the ninety-seven years* 
lease was, according to the law of Scotland, an aliena- 
tion), the word '^ alienate" occurred. In the Buc"* 
cleuch case, there is no such word as the word 
*^ alienate.'* The prohibition is a prohibition against 
disponing, — and according to the case of Stirling 
qf Law against Macdawall and others, lately 
decided by the Court of Session, the word *' dis- 
*^ pone,'* it is said, is not of the same eflfect as the 
word ^* alienate ;'* that though ** alienate** would 
prohibit such leases, '' dispone ** would not : 
but how that question would have been settled by 
th^ Court, if it had been necessary to determine 
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the case of Hyslop on that point, and that point July 9, tsir. 
only, it does not appear to me that we are in* "^"^^^^["^ 
formed by the account we have of the judgment ; bbhht 
and therefore thfit judgment also has left us in this^*^"^ 
situation, that it is a judgment which informs us, 
that the Judges of the First division are altogether 
wrong as to the principle which they apply in con- 
struction ; that they are altogether wrong in their 
interpretation of the words ** diminution of the 
'^ rental ; ** that they are altogether wrong in their 
notions as to the legal effect of taking graissum ; and 
it leaves us further in this situation, that we have a 
decision prior to this, in which the Court held, 
that a prohibition to dispone was not a prohibition 
to alienate ; and in the present case we do not know 
what the judgment of the Court would have been, 
if it had been necessary to determine the effect of 
the word ** dispone." 

Having stated to your Lordships generally the 
outline of the case, I will take leave, with your 
Lordships* permission, to draw your attention to the 
instruments, the construction of which has given 
rise to the respective judgments of the Court of 
Session, premising^ in a short word, that your 
Lordships see the great consequence and the great 
importance of whatever may be your decision in 
this cause; it bears upon property included in 
between 290 and 300 leases in the Buoctench 
estate; it bears upon property to a very large 
amount in the March estate ; it bears upon the in- 
terests of all persons, who claim under the disposi-i 
tion made by the Duke of Queensberry, of his sup- 
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posed great fortuM; a decision against those 
persons, tbereforej is a decision diat strikes very 
strongly against very large interests^ which they are 
contending for : on the other band, your Lordships 
are to recollect, that a decision, that will support 
their interests, is n decision that goes to cut down 
what is contended on the other hand to be the ab» 
solute right of the Duke of Buccleuch ; and it is 
iiirthar stated, and stated with great probahUity 9i 
tn|th» thi^t if a $c0toh entail could be got rid of in 
4^t by the* mean* which the Duke of Queensberry 
ha^ UsecU the present holders of tnost <^tbe entailed 
esljates iA Scotland (i mean where there are ne4 
speaoifd prohibitions aod special dausetf aboiit leaaiBg)# 
vp^y destroy the hc^pea of all pereon), wbo feel them*- 
selves at this^ noment entitled to- ttio4e estates In 
Wpectancyi 

My Lords, With respect to the Buocleoch entail, 
ywr Lordships- will find tbe disposition and tailzie 
hears d4t0 the 9^th JDloceitiher 1 705, it wm registered 
i« the Register of Tailzies the 21st Febtuaryji 
117^ and the Books of Sessions, 17th June, I7M* 
Tb& r0ci|al of this is iA these terroa : *^ Forasmuch 
*^ aa we having considered the state and condition 
*^ of Jaopes Earl of Drumlanrig, our eldest lawfuf 
*' soi|» ara fiiHy convinced of hia weakness^ of aaind 
^* and unfitiiiess to manage our estate or represent 
**us in- oi)r dignities and in our said estate, andl 
^^ being well resolved ta leave no place for ai^ 
** question coneerning thessid Janaea Earl of Dnu»- 
« lanrig hia condition aad capacity after our de*^ 
^' cease^ for preventing. 4i process or arbitredoienit on 
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** that sutgeQt, or on the suocetsion fo our hoBOvm My g,swh 
** and estate^f and also for preventiDS the snares that "~"">'^'~^ 

. . * ~ QUSEV0W 

** may be laid for Ihe said James Earl of Drumlan-BBRBT 
<• rig, to the visible prejudice of our estate and fe.^'^'**^ 
^* miljr ; therefore^ and for the other weighty causes 
<^ and good oonsiderations us moving, we have 
«< thought fit (with and under the reservations, con- 
** ditions, provisions, limitations, reetrictions, clauses 
*^ prohibitory, irritant, and resolutive, under written 
'*. allenarly and no oyrways), to be bound and obliged 
^^ to sell, annailzie, and dispone.** Your Lordships 
will recollect, it has always been contended, that 
these words have, and miiit have some teohnical 
narrow meaning, and yet you perceive the very first 
word which occurs is the word sell, which has 
certainly a definite meaning in the law of England, 
and in the law of Scotland, and yet it is here un- 
questionably applied to a gratuitous deed, ^ to sell 
^ annailzie, and dispone^ like as we by these pre- . 
^ sents, sell, annailzie, and dispone.'* 

Then the deed states the institute and substitutes, 
veserves life-rents, provides an annuity for James 
Earl of Drumlanrig, creates an obligation for the 
payment of the entailer's debts, and the powers re- 
served to him ; and then there is this clause, ^ That 
^ notwithstandii^ the right of fee of the said whole 
'* earldome, buds, baronies, and others above speci- 
^^ fied, be devolved and secured by this present dis- 
'^ posAtion and tailzie, in favours of the said Lord 
*^ Charles Dooglas and hia foresaids, and the other 
*.* bcws of tailaie above oientioned, yet it shall be 
<* lawful for us to contract debts which shall aiect 
'.' thfi saU Lord Chartes Douglas, and the heirs of 
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^nl79» 1817. *' tailzie^ and the foresaid tailzied estate, in the 
T^^jJ^""*-"^ •* same manner as if they were consenting with ui 
BunT <^ in the several bonds, contracts, obligations, dis- 

" positions, or other writs whatsoever to be granted 
<^ by us, or as if they were served h^rs to us in our 
^* lands and estates ; and also, it shall be lawful t6 
'< us to sell, annailzie, and dispone the said lands 
^^ and others above and after mentioned in the whole 
** or in part, redeemabJy or irredeemably, for wfaat- 
*' soever cause, or in whatsoever manner of way ; " 
an expression which seems to intimate, that the 
author of this deed, when he uses the words '* sell, 
'^ annailzie, and dispone in whatsoever manner 
*' of way," must have had in his contemplation the 
different ways in which selfi^g^ alienation, and 
disponing, might be efiected, ** and to revoke, alter, 
'* or innovate this present disposition and tailzie, 
^' and order of accession, in whole or in part, and 
^' generally to do every other thing without consent 
*^ of the said Lord Charles Douglas, and the other 
^* heirs of tailzie, and others above and after men- 
'' tioned, as freely in all respects as we might liave 
^* done before the making, hereof, or as if these 
^^ presents had never been made nor granted ; and 
*^ likewise, by the tenor hereof, it is expressly pro- 
<< vided.** I am now about to state the prohibitory 
clauses to your Lordships T*^ Provided and declared, 
^^ and so to be provided and declared in the instru- 
^^ ment of resignation, charter and infeftments to 
<^ follow hereon, and in all the subsequent procura- 
<* tones of resignation, retours, precepts of infeft- 
^ meots, and rights of the said estates, that it shall 
" not be lawful to the said Lord Charles Douglas, 
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'^ and the heirs-male of bis body^ nor to tbe other July 9, ilBir. 

*• heini of tailzie above mentioned/"* the very ex- ^^^ — v ' 

pression in tbe Dontreath case« ^^ nor any of them leases. 
^to sell, wadset, or dispone/' not Using in that 
prohibitory clause the word alienate^ ** to sell^ &c. 
" any of the aforesaid earldome, lands, baronies, 
^^ offices, jurisdictions, patronages, and others fore-^ 
^^ said^ nor any part of the same, nor to grant in-* 
'^feftments^of life tent or annual rent out of the 
^ same j ** which words I apprehend contaih a pro- 
hibition, which would be contained in the word » 
aKenate ; ^' nor to' contract debts, nor do any other 
^ fact or deed whereby the same, or any part thereof, 
^ may be adjudged, apprised, or any ways evicted 
^^ from them, or any of them,, except so &r as they 
*^ are empowered, in manner after mentioned ; nor 
^* to violate or alter the order of succession foresaid, 
^ amy manner of way whatsoever: and also with 
^ this, provision; that the eldest heir-female and 
^* tailzie above specified, and tbe descendants of 
^^ their bodies, shall exclude the ybunger and her 
^ descendants as heirs-portioners, and shall succeed 
'* always without division ; '^ the author of this deed, 
Aerefore, intending as one of* his purposes, to keep 
tbe .whole of tlie estate in one individual ; '< and that 
'^ the Whole heirs and descendants of their bodies 
^^ so succeeding, shall be obliged in all time coming 
<^ upon tbeir succession^ to assume, and use, and 
<^ bear, the sirname of Douglas," thereby also ex-' 
pressing his anxiety that it should be a Douglas^ 
^^ and the title, designation, and arms of tbe family 
^< of Queensberry, as their own proper surname, 
^* title, and designation ; and that the said 'Lord 
VOL- V, 2 A 
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July 0^1817. ^Charles Douglas, nor the other heirs of tailzie 
^ " above specified^ shall not set tacks nor rentals of 

LEASEs!^'^^^ '* the said lands for apy longer space than the setter's 
<Mife*tiinej or nineteen years." ^< Shall not. set 
'< tac)cs or rentals ; " rentals may be represented to 
your lordships us a species of tack held by what 
are called in i^tland, Kmdiy Tenants^ who usually 
pay, if not always^ what, i^ called entry*money» 
^^ and that without diminution of the rental, at the 
'^ least at the just avail for the time^** Here the 
words, ^ th^ nental,"* cannot mean the tame thing 
M the word rentals used before, but it means rent ; 
I take notice now, that it haa been inaiated, that this 
clause itself sbowisi that it was lawful to take 
grassums^ because it is said, you shall not set tacks 
nor rentals of the said lands for any longer spsoe 
than the setter's life-4ime, or for nineteen years, and 
^bat without diminution of the rental; then they 
9fty« if you set a rental, taking what they call entry- 
money, you cannot set a rental c^ that sort without 
a^ diminution <^ the rent, if taking grassum is dimi- 
nution of the rent : Whether taking a grassum be a 
diminution of the rent, will be to be considered by 
and by ; but this reasoning upon the application of 
the words *' diminution of the rental,'' to reiitak, 
where entry^money is taken, haa been met by ar- 
gument against it In tlie papers on your taUe 
Then follow these words, ** witliout dimimi&HMi of 
** the rental, at the least at the just kvail for the. 
*^ time." The construction the Court haa put tqpon 
these words,. and has put. upon theae words without 
tl^ lea9t expression of doubt that they r^htly con- 
strue them, is this ; th^ say, that it shouldbe read 
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^^ without diminutioQ of the rental^ or at least at July 9, leir. 
" the just avail for the time," meaninff that you '""'^""^''""■"''^ 
should take the old rent, but^ if the circumstances leases. 
of the times do not allow you to obtain the old 
rent, you shall at least let for the just avail at the 
time, that is^ for such rent as you can reasonably 
get^ and that yon must get that by auction^ or in 
Bome other mode. I own^ I think that a little 
doubtful, because you must construe the itords 
^* at least" recollecting that the word ^* or" is no 
part of this deed, and that the words stand, ^^ without 
<< diminution of the rental, at Ihe least at the just 
^' avail for the time ;*" and it seems to me question- 
able whether the words ^ at the least at the just 
'^ avail for the time/' words, according to the tez^ 
ildditional to the words '< without diminntion of the 
** rental,'' can» aoccMrding to just construction, be 
taken to introduce an alternative, although no such 
word as the word <* or'' is used to create an alterna- 
tive^ and therefore! questionable, whether those 
words are really to be considered as the Court has 
construed them/-^h«t you shall take the rent pre- 
sently payable or, if you cannot get that, you shall 
take such rent below that, as is the just avail at the 
time* 

My Lords, Here I take leave to say again, as I 
took the liberty to say in the Wakefield case, that I 
cannot bring my mind to be much affected by what 
jwe have heard so much of at the Bar in this case, 
in the Wakefield case, and in others, that if you 
construe a clause of this kind, where you have these 
words, as meaning that you shall, on all occasions, 
get the rent, which is the just avail at the time, -a 

2 4 2 
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Jolj 9, 1817. court of justice must, in each case^ be called upon 
**— -v^*^ to determine the fact, whether you have so acted or 
leawm!'""^ not. The answer to that is, first, if that be the 
meaning of the words, there is no more difiicultj 
in construing the instrument, th^n if those words 
had been expressly inserted in it : — if it had been 
inserted in the instrument, that you shall get the 
rent, which is the just avail. at' the time, you oovld 
not let a Jease until you should get the rent, which 
is the just avail at the time ; and that it is inter- 
posing a difficulty of no contequence^ when once 
you have established the meaning of the vrards to 
be the same, to say that that difficulty is imposed, 
because in each case you must meet it as well as you 
can* I do not believe there is a marriage-settlement 
in this part of the kingdom, made between year's 
end and year's end, in which a power of leasing is 
granted to a tenant for life, in which he is not under 
the condition of letting -for the best rent, which can 
be got at the time ; and yet, in forty years and up- 
wards^ which I have lived in the profession, I do 
not recollect more tlian one or two questions at 
most, arisiing on such a. case as that; and there is 
but. one criterion which oar courts always attend to 
as a leading criterion in discussing the question 
whether the best rent has been got or not, that is^ 
whether the man who makes the lease has got as 
much for others, as he has for himself; if he has got 
move for himself than for others, that is decisive 
evidence against him: the Court must see that there 
is reasonable care and diligence exerted, to get such 
rent as care and diligence being exerted^ circum- 
stances nurk out as the rent^ likely to be produced. 
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Then the deed proceeds, "nor to do any other July 9, isir. 
" fact or deed, civil or crtmina}, directly or indi- "^-^v— ^ 
•* rectly, by treason .or otherwise, in any Bort, leases. 
*' whereby the said tailzied lands and estate, or any 
" part thereof, may be affected, apprised, adjudged, 
" fbrefaulted, or any manner of way evicted from 
'^ the said heirs of tailzie, or this present tailzie in 
^^ order of succession thereby prejudged, hurt, or 
*^ changed ; neither shall the said Lord Charles 
<« Douglas, nor any of the said heirs of tailzie, suf- 
^* fer the duties of ward, marriage and relief, either 
^^ simple or taxed, nor the fen, blench, and teind 
*^ duties, nor any other public burdens or duties 
^^ whatsoever, payable furth of the said tailzied 
^^ lands and estate, to run on unsatisfied, so ^s 
*^ therefore the lands and others foresaid may be 
" evicted, apprised, or adjudged.** 

My Lords, I point your attention to the last , 
clause, because it shows an anxiety on - the part of 
the author of this deed, not only with respect to 
other public burdens, but with respect to teinds; 
and I think I shall be able at least to satisfy your 
Lordships, that the question, whether throwing the 
public burdens on the old reserved rent is not a di- 
minution of the rental within the meaning of au- 
thors of such deeds, is at least a question, that de- 
serves a great deal of consideration before you de- 
termine it in the negative. I would illustrate that 
nowj for the sake of leading your Lordships to what 
I shall say more particularly by and by. Here is 
one lease let at 3^. ; the grassum taken is above 
200/. Now, if we were, instead of considering 
those great cases which the gentlemen have adverted 
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Jal7g,i8ir. to in their arguments, to take a case of inferior 

' ^ ' amount of property, the operation of this doctrine 

gunmBEBmr ^^^|j ^pp^,.^ Your Lordships know^ that by an 

act of 1 633, teinds are payable out of the estates ac- 
cording to a proportion of the rent, which is paid, 
or, as the expression is in that statute, of the rent, 
as constantly paid. Now, in the case I have stated, 
the rent, as constantly paid, is not the whole rent, 
that is paid ; that is clear ^ough; but inoonstroing 
that statute, in order to do justice, the Courts in 
Scotland, after putting quite a diftrent construction 
upon it, as we have been told, frotn l6S3 to 1731 
or 1732, in 17SI or 1732 said this, When w« are 
valuing those teinds, we are not to value them by 
looking merely at the rent which is constantly paid, 
though such is the statute expression, because if we 
do, the person, who has the land, may let the land 
for Ss. a-year, and may take a grassum of upwards 
of 800/. ; then, when the man, who is entitled 
to the teinds, comes, he will have two fifths^ or 
some certain proportion of 3s* What has the Court 
of Session said ? The Court of Session has said from 
1731 or 1732, this is not the rent, which is con- 
stantly paid ; and, while they are contending that 
grassum cannot be rent, what they say is this^ that 
in ascertaining what is the rent con^ntiy paid, the 
grassum shall be taken into consideration, and^ thi^* 
the rent shall be, not the 3s. but the 8s. and one 
tenth, or some other proportion of the grassum that 
was paid. See what the consequence may be as to the 
diminution of the rent, if the man who is to receive 3^. 
B^year, the reserved rent, that is, the old rent un- 
der the old lease> is to haVe his assessment made 
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«pon hiiD» not at the rent of 3s* aryear, but at the Joiy 9« tair. 
rent of 3$, a*year, phis lOL a*-ycar. You may say '^'"""^''-*^ 
his rent is not diminished) but then yon mmst de* leases. 
terraine this^ that a man if ho gets nothing, is in the 
same situation as if he got something.; that is the 
phin English of it. But I mention this passage 
about teinds, because it shows that the author of this 
deed was attending to these things. 

Then with respect to the irritant and resolutive 
clauses, it goes on thus ; That if they do not do all 
these things^ or they shall, ^^ by altering and 
^' changing the order of succession, or disponing, 
^^^feliing, wadsettiog, or burdening with infeftments 
^ of annual rent or other servitudes and burdens^ 
** the said lands and others aforesaid, or any part 
'^ thereof, or by granting tacks or rentals otherwisfe 
^' than as above, or by contracting debts, except in so 
^^ far as. they are empowered in manner underwritten, 
*^ or by d(Hng any other fact or deed, civil or criml- 
^' nal, by treason or otherwise, whereby the said 
^ lends may be burdened, evicted, forefitulted, or 
^^ adjudged ; ** then it refers to public burdens 
ageitt, those are all to be paid : and there is a reso^ 
lutive clause, evicting the estate from the person who 
does those acts. Then there is a provision, that the 
neat heir shall, in such cases, succeed, the suocee- 
•ieci opening again to the person who would have 
taken. If the father contravenes, the son shall 
aucceed, ^^ reserving always to the person, who shall 
^'sueceeid by« virtue of the'contraventiDn, the rents 
5' and profits of the said estate, until the existence 
** of the said nearest heir, with the burden of the 
*^ payment of current annual rents and public* biir- 
'^dens ; *' bo that the person, who was to take iht 
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Joi^r^riair. eatate, you see, was to take it with the liability to 
^*~v— ^ public burdens, that is, if you were to suppose 
)^jiA8£8. that persons in this part of the world would descend 
so much from their dignity as to make an entailed 
estate of 3s, a^^year with a grassum of 200/., the 
man with the S^. would be bound to pay, the public 
burdens, though he had but S^. 

Then there is the clause, ** That it shall be lawful 
^* to, and in the power of, the said Lord Charles 
^' Douglas, and of the other betrs of tailzie above spe* 
^' ciiied, whether male or female, to provide and in* 
*^ feft their lawful spouses in competent life-^rent 
^* provisions of a part of the lands and estate, notes* 
<^ ceeding the sum of lOOOL sterling of yearly rent." 
Now, I beg leave to state to your Lordships, that 
this is a clause which I think deserves more atten- 
tion, than has been given to it ; for this is an estate, 
which it was in. the consideration certainly of .the 
author of this deed should always be such an 
estate, as would giro to the spouse of a lady, 
or to the spouse of a gentleman^ for both males and 
female^ are prpvided for, ^f in competent life-nent 
*' provisions of a part of the said lands and estate^ 
<^ not exceeding the sum of 1000/* sterling;** of 
course leaving to the heir of entail a property, that 
was useful and valuable to him, after that 1000/. 
sterling was paid to the spouse ; but it is not only 
that, but '* if there shall happen to be two life-rent 
^ provisions upon the said estate, then and in that 
^^ ease the second life^prent provision, during the 
** existence of the first, shall not exceed 800/. 
^* sterling ; ^* so that there is ISOO/. if there are two. 
Then, ' thinking it not improbable there might be 
three, there is a third provkjed for, which js not to 
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exceed 500/. ; so that 2800/. may be the burden upon July 9, isn. 

this estate at the same time. No^, when your'^ v— ^ 

Lordships come to see;, tliat the Duke ofQueens-Hl^^^^^'''' 
berry, when he came into possession of his estate 
in l77Sf received an estate, ivhieh netted to him 
about 11,300/. a-year; and when, instead of letting 
tliatiestate from time to time, with such a rise in 
the rent,, as the circumstances of the country would 
enable him to get for .it, he lets it at the old tentof 
11,300/., taking.grassum upon grassum; three times 
over in some cases ; when you recollect that, which 
I have before intimated to your Lordships, that the 
public burdena are to be.assessed, not with reference 
to the .rents, hot to the grassums, or a proportion 
.(rf* the grassnms (in other words, that rent, and')a 
proportion of grassum, are qnderskood to be meant 
,by the words ' rent, constantly paid^), you will not 
be very mueb surprised .'when I. state to^your Lord- 
ships, l» we are iofoitmed,. that that estate^ which 
in 1778 yielded to the Duke of Queehsberry 1 1 ,300/. 
in the year 1817 pays to the J>ake of Boccleuch, 
provided he has not three jointresses upon it, the 
sum of 3600^ Nevertheless it is a question in law, 
and a nice question in law, wliatever it may be in 
any other view of the .case, whether a rent of 
11,300/. still a nominal rent of 11,300/. a*year, the 
estate yielding only in true rent 3600/. a-ryear, and 
which may. happen to be subject to three jointqres, 
is a rent that can be at all impeadied, in the sense 
of the law, for diminution ? 

My Lords, Besides this, the heir of entail is em- 
.powered to provide the younger children of the 
.niarria|(e with a sum of 3600^ for their portions } 
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July 0,1817. 80 that he may have upon this estate, whieh it is 

' "" ' coDtended may be thus let, 9800/. for jointresses, 

LEASES. and 3000/. for younger children. I have pointed 

out all these clauses of the entails to your Lordships^ 

because it does appear to me that th^ are very ma* 

tertaL 

It may be now necessary to state to your Lord- 
ships shortly, the effect of the other entaiU-— the 
March . and Neidpath entail. My Lords, that 
deed of entail is Kkewise important in some 
parts of it That entail is dated the 12th October, 
1693, and was recorded in the books of Session 
the 3d Sept. 17eu There are, first, the dauses 
which are usually found ; and then there is a (Jause 
in these words : ** That it shall be always lawful to, 
^^ and enttfely in the power and liberty of, the said 
^ William Duke of Queensberry, by himself alone, 
'* at any time durii^ his life, without consent of 
^ Lord William Doi^las, or any other of the beiffs 
*' of tailzie, and so on, to sell, al ien a t e, and dispone 
*^ the foresaid lands of Newkqds,** and so on; 
and then the way in which the power is given to 
set tacks is this, << reserving power and liberty to 
^ the said William Duke of Queensberty, during 
^ bis life^tiipe, to set tadcs of the haill lands, baio- 
^ nies, and others immcdiatdy above rehearsed, 
^ for payment of sudi yearly duties, and for such 
** space and endurance as be shall think just.** Hie 
author of this entail, therefore, reserves to himuif 
the power of setting tacks as hrge as he pleases ; 
1)ut when he comes to give the power to others, he 
says, ^' It shall not be lawful to Lord William 
*' Douglas, and the heirs male of his body, nor to 
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** the other heirs of tailzie respectively above men* Jul? 0, 48S7. 

'* tionedt nor any of them, to sell, alienate, wad- ''~'^' ' 

«* set, or dispone any of the said haill lands, and llls%l 
'< so on above rehearsed ; nor to grant infeftments 
^ of Ufe-rents, nor annual rents, forth of the same; 
"^ nor to contract debts, and so on ; and the perton 
^ contravening is to lose his estate : But be say9, 
^* it is expressly provided and declared, that not- 
^^ withstanding the irritant and resolutive dauses 
«< above mentioned, it shall be lawful and compe- 
^ tent to the heirs of tailzie above specified, and 
^* their foresaids, after the decease of the said Wil- 
<<^liam Dvke of Queensberry, to set tacks of the 
^ said lands and estate during their own life-times, 
*^ or the life-times of the receivers thereof, the same 
^* being always set without evident dimfnution of 
^< the rental ; and likewise, that it shall be lawful 
'* and competent to the said heirs of tailzie to grant 
** suitable and competent life-rent provisions in fa- 
^ vour of their wives, not exceeding tlie sum of 
" 5000 merks of yearly /ree rent of the said estate, 
<^. and to grant provisions in fevour of their children, 
*< not exceeding two years* free rent of the same/ 
Your Lordsbips observe the expression, ^5000 
^ roerks of yearly free rent of the said estate,'' 
and the expression, ^ yearly free rent of the same,** 
at the close of the paragraph. And in this deed 
there is this distinction also, that it does contain the 
word alienate in the prohibitory clause. 

Having stated this deed to your Lordsbips, I wiH 
proceed. I promised your Lordships, I fear, more 
Iban I can possibly perform, because it appears ne- 
cessary, in order to lay the groundwork^ to c^ll your 
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Joiyg, 1817. Lordships* attention to the statute of 10th Geo. III. 
^^■— V— *-^ which one of the interlocutors I have read states to 
LEASES. have, fixed the term of nineteen years. My Lords, 
that statute recites, " That by an act of the Parlia* 
** ment of Scotland, made in the year l6S5, en* 
^< titled. An act concerning taillies, all his Majesty*^ 
^' subjects are empowered to tailzie their lands and 
^^ estates in Scotland with such provisions and con- 
" ditions as they shall think fit, and with such irri* 
^^ tant and resolutive clauses as to them shall seem 
^^ proper,** a recital which, by the way, tends, as 
your Lordships observe, to clear up a question which 
occurs in all these cases, what is the e£kct of .insert- 
ing in these tailzies other provisions and conditions 
' than those which are expressly mentioned in the 
statute ; ^^ and which tailzies, when completed and 
^^ published in the manner directed by the said act, 
'^ are declared to be real and efiectual against pur^ 
^^ chasers, creditors, and others whatsoever,*' a re» 
cital quite correct Your Lordships recollect, thaft 
the statute of 1 685 is not eflfectual as against pur* 
chasers and others, unless the tailzie is registered in 
the manner directed by the said act 

Then follow these words : *' And whereas many 
^ tailzies of lands and estates in Scotland, made as 
'* well before as after passing the^said act, do confa^in 
^' clauses limiting the heirs of entail from granting 
'' tacks or leases of a longer endurance than their 
^< own lives, for a small number of years only, 
'^ whereby the cultivation of land in that part of this 
'^ kingdom is greatly obstructed, and much mischief 
^^ arises to the public.** Your Lordships will see 
that expression is not common sense ; but on look* 
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ihg at the original roll of the Parliament office, it is Joiy 9, isn. 
found, that this is printed with the omission of that ^"— v^—^ 
word, which they may very much desire to have in leases. 
the-BuccIeuch entail, the word or *^ t)f a longer en- 
*' durance than their own lives, or for asnoalL nam- 
" her of years only/' Now, to prevent that mischief, 
it is thereby enacted,. ^^ that it shall. and. may be 
^^. lawful to, every propiietor ;of an entailed estate 
^^^ within that part of Great Bcttain called Scotland, 
'^ to grant tacks or leases .t>f, all or anypart onparts 
^^. thereof, for any* number ; of 3rears not cKceediag 
^ fourteen years, from the term of Whitsunday ^next 
^^ after the date thereof, and for the life . of one^per* 
^^ son to be named in such tacka or leases, and in 
'^ being at the time of making :tliereof,^ or for the 
" lives of two persons to he named therein^.and in 
'' being at the time of making the same, and the life 
'^ of the. survivor of them, or for any number of 
^^ years not exceeding thirty ^ne years from the 
'* term aforesaid." This clause, therefore, is aclause 
which enables every proprietor of an .entailed estate 
to let according to this, clause, whatever may be the 
clauses in his deed of entail ; .but if he does let ac- 
cording to this clause, then, by virtue of a subse- 
quent section, he can only let. under the -particular 
restrictions and conditions which in such case this 
act imposes; << £yery such lease for two lives shall 
^^ contain a clause obliging the^tenant or tenants to 
** fence and enclose, in a sufficient and lasting mani- 
nee, all the. lands so leased within -the. space of 
^ thirty years, and two*third parts thereof within 
*' the space of twenty years, and one third pait 
'* thereof within the space of ten years, if the said 
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Jiilj9«i8if. ^^ lease shall continue for such respective terms/^ 
^""^^^""'"''^ the LefiHlslature calculating, that a lease of thirty-^Hie 
LXA8B8. years would be about as long as two lives ; *^ and 
*^ that every such leasb for any term of years exceed^ 
'* ing mnttten years shall contain a clause obliging 
^^ the tenant or tenants to fence and enclose^ in like 
^ manner^ all the lands so leased during the con* 
^^ tinuanoe of audi term, and two third parts thereof 
^ before the expiration of two third parts of sach 
^^ term, and one third part thereof before the expira< 
^ tion of one third part of auoh term.*" Then there 
is a clause compelling the tenants to keep up the 
ftttoes. Then there is a clause enabling eveiy pro- 
prietor of an entailed estate, without exception, to 
grant leases of land for the purpose of building, for 
any number of years not exceeding ninety-nine 
years ; but that is followed by a clause limiting thd 
* number of acres, he is to let for that purpose. 

Then there follows the clause ^^ that the power of 
*^ leasing hereby given shall not in any case extend 
*^ to or be understood to comprehend a power of 
^^ leasing or settipg in tack the manor-place, office- 
^^ houses, gardens, orchards, or enclosures adjacent 
«^ to the manor-place." That clause was introduced 
in consequence of what is the known law of Soot* 
land ; that although we say, in a sense, and in a 
strong sense, that the heir of tailzie is the absolute 
fiar and proprietor, and so on, unless so fiir as he is 
limited, yet it is extremely clear he is limited, 
though there are no conditions in the deed of tailzie ; 
and he is limited, as your Lordships will recollect, 
by a judgment we have had here, from letting the 
manor-house, and the lands about the house, it being 
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utiderstood that it shall be kept op, and shall not, be July 9, 1817. 

let Then there follows these words : " That all ' v ' 

'^ leases made or to he granted under the authority leases. 
*' of this act"* (for the Legislature seems determined 
to pot this out of the question as to such leases as 
they authorized, but I cannot agree with what is said 
in another place^ that because they meant to put tbia 
out of the question as to such leases aa they au^ 
thorized> thetafore they pot it equally out of the 
question as to all other leBses)^ ^ shall be made or 
^ granted for a rent not under the rent payable by 
'^ the last lease or sett, and without grassum^ fine^ 
^ OP ibregift, or any benefit whatsoever^ directly ot 
^ indirectly^ reserved or accruing to the grantor^ 
'^ except the rent payable by the lease ; and that no 
^^ such lease shall be granted till after the end or 
^ other determination of any former lease of the 
^^ same premises, or that such lease, if granted for a 
** time certain, shall be within one year dP being 
^' determined : and that all leases otherwise granted 
** shall be void and null ;'' then it is ^^ provided and 
^* declared, that if any tailzie shall, either ezpressly 
<' or by implication, contain powers of leasing more 
^' ample than are hereby given, the heirs of entail in 
^' possession shall be at liberty to exercise all such 
^ powers in the same manner as if this act had never 
^ been made ;** the Legislature, therefor^ autho- 
rizing us to say, that deeds oi entail, if they cannot 
contain prohibitions about leasing by implication, 
may at least contain by implication powers and per- 
missions to do sa 

Now, my Lords, upon the construction of all 
these clauses taken together, this act of Parliament 
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July 9, i8ir. says, tbat if a lease is for more than nineteen years^ 
^"""■^v— ^ such and such things shall be done ; and I appre- 
LEA8B8. bend the meaning of this act is tbis» that if you do 
things beyond your povrer of leasing, which, being 
beyond yoor power of leasing, you can do only by 
the authority of this act, that every thing you so do 
•hall be done according to this act Thiff act seems 
to me not to be the foundation of the right, if there 
be-siioharigbt, of the heir of entail to let for nine- 
teen yeani^ unless .he is specially prohibited : It 
speaks^ indeed, of leases made under the authority 
of dke.act exceeding nineteen years, «nd under what 
lestnctions and conditions sikch leasqs are to be 
made ; but it does not appear toi be an act doelarihg 
that; independently of the effect of the acl^ any heir 
of tailzie, not specially prohibited, may make a 
lease for nineteen years.- It seems, however, upon 
reading this statute, very reasonable to^^uppose, that 
the person who drew this act thought tliat the prat- 
iumpta voiuntas would giv^ a power to grant leases 
for nineteen years. 

I will now proceed to state to your Lordships 
what are'the actual fects of this case, always taking 
the'liberty to repeat, I may very much mistake the 
case, biit I have never been able to look at it without 
oonaidering itasa matter of some imporiance, that 
the. action, in which all these. leases have been held 
to be good^ is aii. action at the suit of the Exequtora 
and Trdst^Dispbnees of the Duke, standing in na 
other right than that in which theDuke himself would 
have stood if he had been in Court. I proceed now 
to state what I conceivie to be;tbe &cts of this case* 
It has been » represented to us, that the grantor of 
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this deed of entail never had let with grassmns. Hejoiy q^ is 17. 
was succeeded by his son Charles Duke of Queens- ^^^-v—-^ 
berry; commissioners were appointed to manage his^^^j^^*' 
?state^ and it is undoubtedly the fact, and an impor-X'^^^^s* 
tant fact to be recollected in the consideration of 
this case, not only that in hiis time leases were let^ 
though for comparatively short periods, but that 
they were let also for grassums, and they were not 
only let for grassums, but they were let forgrassums 
by commissipners, some of whom were persons 
unquestionably in the highest situations in the law 
in that country ; and therefore it is fit to be recol- 
lectedy that those persons must, either have thought, 
and I think it but fair to say that they must have 
thought that they had power to grant such leases, 
or that they were determined to take the chance in 
the case of a young man' who might outlive all the 
short leases they might grant. I think it is not 
proper to take it in the latter way, but that the 
Executors of the Duke of Queensberry have a right 
to the inference, that the persons who made those 
leases thought they were entitled to make those 
leases in point of law; and I think, if they so 
thought, that their opinions are deserving of consi- 
derable weight. 

My Lords, As I understand it, the taking of 
grassums was discontinued before the death of Duke 
Charles in 1772, and the rental, which in 1720 bad 
been about 6500/. was increased to the sum of about 
8000/. The late Duke succeeded to the estate in 
1778 ; at that time, unless I have collected the facts 
of this case inaccurately, there were no leases for 

VOL. V. 2 b 
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grassoms on the estate. Mjr Lords, it has been 
stated to your Lordships, that the Duke of Queens- 
berry went to great lengths in cutting down all the 
timber upon the estate* I make no observation upon 
that } he had a right to out down all the timber 
upon the estate if he thought proper^ and the ssime 
as to the house ; he so dealt with the house, I fire- 
sume^ as he had a right to do, for I do not find that 
made the subject of complaint ; but though be had 
a right to cut down the whole of the timber npbn 
the estate, I apprehend, that, in point of law, how- 
ever much he may have been entitled to be repre* 
sented as monarch of his estate, he could have made 
no contract that would have given any person a 
right to cut down that timber after his death, though 
he could have sold the whole of it for 3O,000/. 
now paid) and if the wood was severed from the land 
before he died, the purchaser would have the benefit 
of the bargain, but if it was not severed from the 
land before he died, then he would not have the 
benefit of the baigain ; and I apprehend, that if he 
had sold wood to the amooirit of 30,000/. to be paid 
de anno in annum 1000/. whatever was nncut at the 
tnsw of his death, the person, who had so boogbt 
that wood, could not touch a stick of it : so that if a 
person sells wood to be cut off an entailed estate after 
his death, whatever may be bis disposition to carry his 
prerogatives high as the monarch of the estate, tbiA 
is oae particular in which he cannot do so, for he 
^ cannot sell wood to be cut after his death. 

My Ijords, About the year J 796, there having 
been a good deal of dealing in grassums before, the 
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D»k9 fif QHsewterry hwiiag l<epn yefy ivell MviMidii J«rfy fl» l!»7. 
vbi^ I »y vpry H.e)l advi^e^, | nie^n ^dvw4 by *^^^^ijr'^ 
p^r^oq wbQ9ie advice v|rould baye <;onfiderable ^i^jght, bbrrt 
^.4bPMt leasing 9II the ^t^t§ fqrgrwWTO*; wd:""^"'* 
uDtil tbe Wakefield CMe disturbed tbe idea^ whipb 
b»d boei) e^jtertain^d, tb^e w^ OQ fgrtber mterpor 
Wtion; but at length, fey » sprt pf ^q|; qh bi> p»rt, 
wbi<rb I c^nnoi i*^pr/?9^n(» ai for ^9 bf ifi .aftriperj^§d» 
to be ftn indiyid|i9^ spt with tenant A- iW" fe^wrrt Bt 
biM; by 9^ 9ot Af hif, cppnepting bisw^V witb »!} 
tbe ienante of tiv e«^9, be WAd^ 1^9e9 Qf tbe Q»tujn9 
§nd kiQd» ffhifih I hf^ve ejod^yomr^d bp&re to ^tat^ 
ftp your Lordabipa, wbicb J p»n npW) bloving ex- 
IMBined the cas^ pr^ty Wicqn^t^Jy, 3tat« more corr 
fABjtly, by dividing tbaj» into four clacise^ of leases, 

*There w/ere I<»fi9^ granted to th/^ teognts 00 jre- 
nanciations of ttl}k« Ji^bicb VKi^re ^arrep:t» or to 
^mngers under th^ ^urdep pf the wrr^t l«$k^> f^nd 
vitb obligations Wi both i^es to gr^f^ fieiy JI^^Mf^j $^ 
nlMtej^a ye^rs aimually dupi^g th» Dulcp^s jljfii. 
Tbene w^r^ leK^es granted wbei^ th^ curreot l^M^s 
bad actually expired under similar o^bligaticiM. 
There i^ere leases granted witliout ^n obtUg^tiQH pf 
nnewfili jbut srher/^ the leasee then current .were hot 
i\^T th^ mtarfil e^cpimtiion ; ^ii4 thene wem leases 
granted mi^hont an obligpitiqo to renew» fund vrhicii 
ivere n^ ^m^d till tb« pnevious lenses bad ^li- 
pined. 

In the Gnt of these clisfes^ if the p^i^on J^/id a 
etirrent lei^se for which be iiad paid a* coffiU(d?r^e 
giMsUiOiy iH^e will ^ay at the §nd pf nine or t^ y^rs, 
4he Duke^^nters intp a «aw c4^r|^c^ with him, »od 
lflfe*hi|n a lff3i»^ ^r ^UN^eep y«Ki?, it»^i»g janLpthfer 
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July 9>i8i7. grassum, so that there has been a grassum paid as a 
^"■^^^l'"*''^ consideration for the first lease^-^-a grassum as a 
BBBRT consideration for the second lease, besides which, 

LBA8B8. j£ ^^^ bargain was made with a stranger^ he had, in 
order to cotne in, to pay a sum to the tenant in pos- 
session for a renunciation : and in the contract there 
was an obligation to renew de anno in annum. In 
such a case as that (I am not now observing upon the 
lawfulness of it, but upon the fact), you will observe, 
that the Duke of Que^nsberry got one grassum when 
he let the first lease, and that, long before the second 
lease was expired, he got another grassum ; and having 
got both these grassums, he enters into an obligation 
to renew de anno in annum, which^ whether it was 
legal or not, is a circumstance which must be repre- 
sented as a consideration given on his part for the- 
grassums, which had been so paid. 
' My Lords, I will give you examples of each class 
of leases, if your Lordships will take the trouble to 
look at them. — There is a lease of Crawick Mill, 
No. 69 of those that are libelled, the rent of which 
was 37/. 10s.; the consideration for this was the re- 
nunciation of the former lease for nineteen years in 
which the grassum appears to have been 335/. paid 
at Whitsunday, J 796; and at Whitsunday, 1798, a 
further grassum of 447/. 15^.; so that upon that you 
observe that there are two grassums paid in the 
course of about three years, amounting to about 
700/. upon a rent of 27/. 10^. I will not trouble 
your Lordships with other instances of this class; but 
the second class was where the leases had actually 
expired, and No. 67, for instance, is a lease renew- 
able with the annual r^nt of 7/. 15^. a grassum 
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being taken of 255/. Then there are leases gran ted July 9ii8i7- 

without the obligation to renew ; two leases^ No. ^"""^v-— -^ 

212 and 1479 granted each at the rent of 1/.; andaBRRr 

there are three grassums taken in each of th.ese"^**' 

cases ; in the first case, 63/. at Whitsuntide, 1788 ; 

18/. at Whitsuntide, 1806; and at Whitsuntide, 

1807, 170/. 10#. making 251/. 10^.; and, in. the 

second case, 103/1 48/. and 83/. making 234/. I 

have taken the trouble to put down the amount of 

tt^e .various sums paid as grassums, in order to show 

what the actual operation of this is, stating it a|^in 

as a question, whether this is legal or not. ' Then, 

in the fourth class, there are three or four stated, 

and one is a lease of I/, lis. 6d. on which the 

sum of 171/. was paid ; and another is that in* 

stance, which I mentioned to your Lordships, which. 

you will find to be No. 267 <>f the libelled leases, 

where the rent is 3^. and the grassum paidVor that 

lease ia 23 1 /. 3s. 

My Lords, The amount of the several sums, 
which the Duke received ingrassums, is stated very 
difierently ; but the result of the whole of this operas 
tion is, that the rent, which was a free rent in 1778, 
as I before mentioned to your Lordships, according to 
the representation of the case to us, of 1 1 ,300/. (there 
was no rise in any instance in the Duke's time, he tak- 
ing grassums, and not only taking grassums in all his 
leases, but receiving fresh grassums, and receiving 
those fresh grassums, as they assert, in concert with 
all his tenants), was, at the death of the Duke, 
,3600/., chargeable, as your Lordships observe is 
stated by the entail, with a jointure of lOpO/. if there 
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jui^^, lii^. f\rfli m6 L^dy, iiht) dhblher j6intiiH of t&i/t. if therb 
^~^"X — ' vire'rfc tWo, Antf tihothelr 6T 5()o/. If thbrfe *eH5 thrbe j 

QUEEVS- 

BBARY and chargeabte hl«tt with ftotX)/. or tbdo/. foi^ thil- 

dreh i and the questioh tbeti i§, Wb^thet- the int^r- 
Ibbutors which I hWve read to youi* Lordships, tte 
ititerloctitok'^, which do ju^iice to the pieirties^ itatihg 
their respective claimis Against bach btber. 

N6W, my Lords, t^hett tbi* base Was argbed he- 
fore ttVe jFudges 6f the Second Division, ad I hwe 
already slated te ybtir Lordships, they <Vere of 
bpinidn th&t them ^i tto diMinution of the Cental 
addoiiding ^o the trne ihteht and tn^eaMing of tbe eil- 
tail, they construing the wOrdd ** ^ilhout dimintt- 

* tioA of the rentat, tit the least At the just avail for 
" the titne/' a^ if the Words stood ** without ditni- 

* nutloti of the rental, cfr at the least at the jtest 
*^ avail ^r the time ; ^ and it is material to mdhiUda 
tlhis, because it may be the ground dT sootie misiip- 
prehension as to this case hereafter. As to that, I 
Qnd(3rstknd the fact to be, a'nd if I am misitekeh in 
that I shall be glad noW to be set right, that that 
*^ord " or '* is not inserted in the deed of tail2ie. 
The jFudgeS of the Second Division of the ConrtlSf 
Session have certainly understood the case as I on- 
d^rstfeilrd it ; the word " or ** is no part of that deed, 
atid that therefore the clkuse stands thus : Tbiit the 
hdrr df entkil is to let fOr his oWti life-time, 6f Ibr 
nf^^t^e^ yekrs. Without diminution of the rental, at 
the juit aviffl for the tUme. 

My Lords, Upon that pltrt trf the case, I have 
before taken the liberty to ititimate to your l/Wd- 
shipis (and I spciiklifehB Wfth'^feift difBttence Vyhen 
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speaking on Scotch instrameats), if this were anJu\y9»i8i7. 
English instrument, I cannot find out the principle, ^^J^^^^ 
upon which I should be entitled to insert that wocfid berrt 
"or," if those words wem, aa they are here, with^"^""' 
out dimbfiution of the rental, at the just avail for th^ 
iLoie ; the very circumstance of having the words, at 
die juat avail at the time, mustahow that the author 
of the deed meant something else besides '^without 
'* diminution of the jnentaL'' Then does it alter that, if 
you introduce words which still make the nature of 
the coududtng words stronger? The questioi^ wiU 
be, Whetbo-, because in many cases the words 
^^idicainBiition of the rental*' hav« been held to mean 
diminution of ithe rental presently paid ; therefore 
tiie words '' diminution of the rentaU" when found 
in a GDutaxt sufficient to give them a4different4ense, 
and Wihene there is no word creating an alternativse, 
are to be taken in that sense ? I do not atate that 
ihatdifiicalty is A 'difficulty which cqnnot be got 
twer ; ibttt speaking most respectfully, i qannot agree 
in that, which has been laid down, viz. that there 
.icaii.be ino reasonable doubt about it. 

Tho)^ liave further -held, that the taking gr^^sumSj 
nnd I must satippose they have held, that taking 
grasaums, under all the eircumstanocfi, under which 
^he Duke has taken .them, is not to be cooaidered 
.as a diminution at the rental ; thai the words ^ di- 
^'tminution of the rental,"' a&cted in th^vr sense, 
•or not affected in their sense by the subsequent 
words, are to be taken to mean without diminution 
iof the rental presently paid ; and, .if ao, that they 
may inot only take grasauma at the expiration af4be 
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July 9, *m.'\ek%esi bfit that tfacy akf UkA tbcm at^ regular 
QUEEwT"^ times, callnig in by rentinci&rtibn those leases ; that, 
BBRRY calling in those leases by renunciation, tbey may 

then take another grassum. The amount of the 
grassum paid appears generally t6 be; atid I beHeve 
the' fact is generally that it is, calcototed with 
reference to the rent; and the intended 'endurance 
oftbetack^ when the leadb is granted; they hold 
that you may call it in by renunciation, and that, 
6n the tenant surrendering 'froin titne to titne, if 
that plan is adopted, and acted upon, there may be at 
all times a nineteen' years' lease upon the estate* 
' My Lords, I have befbve stated to yonr IxmU 
ships, that tbis / opinion of the Judges of the Se- 
COtvd'Division of the Courtof Session is an optnion^ 
wliicb, to me at least (I do not tneantosay that it 
is not according to the law of Scotland^ but that it 
is an opinion, wMch to me at leacft) Is irreconcilteUe 
to the principles, upon which the First Division had 
given their judgment ; though the circnmstances are 
'tiot exactly the same, nor the modes of consideriog 
them perhaps exactly the same,* yet they do apply 
principles in the one case to the construction of 
deeds of entail, which are altogether difierent from 
those, which are applied by the other Division to the 
'Construction of deeds of entail ; and - we* are there* 
.fore now involved in this situation, tbsrt the person, 
.who hffi the honour to address you, most unfeignedly 
^would liepresent that he is under the painfal dtffi- 
cufky of coming to a determination, whether the 
Judges of thie one court or the other ane right in 
th^ir diecision ; an^d to come to the determination, 
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previously to deciding $(ich a question, whether, i»-^^7d^ ^^^'* 
a^case of this sort^ you have now all the i^^rinationr^^^^^^ 
that you ought>to have^ befove you should come toBSRRT 
a decision. 

Now, My Lords, there is one view of. this case, 
which appears to me also to liave been (I mean to 
speak mostTespecjtfuUy) but slightly treated in. the 
Second Division of the Court, and what I mean is, 
whether there is not 'a diminution of the rental in 
this case. My Lords> the Judges of that Division, I 
aee, have said, that where an entailed estate is let 
at the rent presently payable, though the rent pre* 
aiently payable may be reduced, as to the free rent 
received, very considerably by the public burdens 
atid charges, yet, nevertheless, that is not a letting 
with a diminution of the rental, and, my I/ords, 
I agree there may be cases, in which that doctrine 
is right ; but I do en^tertain a very consideraible 
dotbt, whether in a case, circumstanced as this 
case is, there be not occasion to consider somewhat 
more, whether the effects of these transactions is 
not, in the sense and the meaning of this entailer, 
or according to the expressions of this entailer, if 
^you choose rather to h^ve it so, a diminution of the 
rental. 

My Lords, I before stated to your Lordships that 
remarkabile case of the Ss. rental, and 231/. grassum. 
J do not know how it may be in the law of Scotland, 
-itor do I pretend to speak with any confidence, very 
much otherwise, but I haye no. conception, that if 
this was the construction of an English instrument, 
I should not be called upon to attend somewhat to 
this distinction. If I am called upon to let at the 
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July g, 1817. last rent, and it should happen thaJt, after letting at 
'~*'^'^*~^ the kst rent, public burdens are imposed, the pro- 

QnEB]l»- /. . I'll • w 

BSRRY perty-tax for instance» which the tenant is to pay, 1 

LEAssa. Y^^^^ nevertheless fulfilled the obligation which the in- 
strument placed upon me ; but the case I apprehend 
may be very different^ when you come to consider^ 
not public buixlen« which may hereafter beimpoaedy 
but public burdens a£Ebotiag the rent at tibe titne, 
as, for instance^ in this oase^ with respect to the 
teinds i here is a difficulty wihidi has certainly in- 
duced me to think, and often to thinks that this case 
wants further consideration. It is xslear, as I under- 
stand the ftkCts of the case^ thai from the year 1633, 
when the statute passed about teinds, <down to the 
yeai- 173 1| the valuations wepe mad^ upon the ac* 
tual rent paid, the words of the statute being, tliat 
they ahould be charged upon certain prapoKions of 
the rent constantly paid. My JLords^ In the year 
2732^ or thereabouts^ the Court of Seanon said, this 
cannot be right.; it cannot possibly be what the.sta* 
tute meant by the rent constantly paid ; there liiust 
be such a meaning put upon these words^ bb that 
justice may be done to all parties oonoerned ; and 
thefeforci, if you let with a graasum, in estimating 
what is the rent constantly paid according to the 
meaning of that statute^ you ahall not aay that the 
lent .rendered is the rent presently paid^ but 
you shall take a proportion of the graswm, ac- 
cording to what vrpuld have been the rentipaid but 
ifor that grassum. jSee, My Lords, what Is the ef- 
fect of that as to entailed estates. Here is a kase 
let) and let at SiS. that ia the rent oonatantly paid ;-^ 
here is « grassum paid on that lease 4>f 23 iL lOf. 



ON At^PBALS AND WRITB DP ERROR. 367 

Does the heil' of teilsitt f^cwve «*i?^NQ. WhmJ^y 9.^817. 
hie coHneii to account Ibt thfe «kitid«k the court »ay»»I„„„J, 

' ^ • QUEENS* 

thb gra^sum tnmt be cotisiderad iil ttsttertaining the bbrbt 
rent consteAtly p^id iti th« 9^ie cf that stUate t £nr^^^^^"* 
th^ ^Urposd of doing jilstk^e graMiUtti ift ftnt,teidnr6 
will therefore take a proportion of that 881/. thd 
grttssuni^ tod add it to the tMofaey received^ the 99^ 
and you dhall pay yotir teinds ac<tord]ng te tfatt 
aMoUAt of the rent calculated tin the addition of 
iihe d^ 16 that proportioi^ H>f the gratsum. My 
Lords, I do not say whether that is iHfeHnlzieiog 
br ndt, t tlo not say whether rt is di8|lottisig ot 
not, I db not §ay whether it fs ^ ia tsofc dimttiu^ 
tion of the rental ^ but thi« I kn6w> that, if ithe Dnke 
of Queensherry eottld let at St. because he Could 
bibfintain that there was no dimimition of the rental 
lis agliiYist the heir of tailzie $ and the heir of taiIjBie> 
oti thi lather Wnd, Ys ^o pay the bonim of tevnrds 
on a proportion of the grassd^m rteerved by the I>tike» 
in addition to the 3^. — the tentcotHicantlyf»tdor 
re^^rved to that heir of tailzie,->^he heir ^f tailEie^ 
unless I taibunderstaifid the ttitttlxir, iMiat have that^ 
Which i^ not w6rth his accdptirtice. 

Now, my Lords, if you i^pply the difficuiticfei^ 
whicfa arise in the case ao put, upon the S^. i*ent, to 
the clEise in all its circutn^tahofes, how does it vtfryr 
It varies only in this ; you ai^s struck With Ihat w«y 
of putting it, when you put it 6n the 39. and MIL, 
-^but yoU are tiot quite so Itiddi aCfuck, wiien yo« 
piit it <yn 'th« rent, which itfi 177® was 41^800/. 
a-yesir, and which, ^y letting in ^his ^dde, 
is reduced, not as to thtft, which the DulEe df 
^ueeh^bcrry 'h)is rUseVVed, but "Wfth ref^mqe io4he 
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July 9, 1817. proportion wbicfa the law takes in respect of all these 
' v~— ^ grassums^ 48 reduced to the free rent of 8600/. a-year, 
BBRRT — a free rent of 3600/,5 capable of being burdened, ac- 

LBA8B8, cording to the terms of the entail, with three join* 
tures of 1000/., 800/., and 500/., and with 6000/. 
for children, that deed of entail providing anxiously 
too that the heir of entail shall from time to time pay 
the public burdens! — This, my Lords, is surely acase 
of very considerable importance, — a case which re* 
quires much of consideration, before we can be quite 
convinced thatall this is accordingtoclear law. What* 
ever was the Jaw as to teinds in 1732, was the law as 
to teinds before 1732, before the entails in question 
were.made^ and was the law in 16SS ; — the construe* 
tion has been different, but the law was always the 
same, and the true construction of it was always the 
same ; and when the court put a new construction 
^ upon the words ^ rent cotistantly paid ' as to tithes, 
they seem to have placed heirs of entail in circum* 
stances very different from those in which they stood 
in point of interest in the entailed estate, before 
that new construction as to teinds was adopted. 

My Lords, The courts have also differed as to 
the principles on which they have ^construed this 
entail.r--One court says, tliat the heir of entail is 
to be considered, as I before stated it, as absolute 
fiar of the. estate,— that :he is the absolute monvch 
of the estate, with this exception, that he is such, 
so for as he is not fettctred ; and, when we inquire 
whether be is fettered or not, we are told that he is 
not to be fettered. by implication, ,that he is not 
fettered wunless where he is expressly, in clear terms 
and f)xpression, fettered; th^t tliere are no fetters 
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created by words, unless they are such words a8Joly9>Wi7. 
that he who runs may read, and may understand ^^'^^^^'^ 
them ; that such were the terms used by a very bbrrt 
great Judge. I ask in what^ay the Court of Ses- ''*^***' 
sion understands the terms so used by that great 
lawyer. 

My Lords, That the heir of entail is a fiar, — that 
he is the proprietor, — that he is not to be considered 
as fettered, unless he is by express words fettered^ 
and that he is not to be fettered by implication, 
is, generally speaking, doctrine not to be questioned. 
But that all decided cases sustain, without exception, 
these doctrines, I cannot agree, and I cannot admit 
that an heir of entail is not fettered in some way, in 
some cases, in some circumstances, otherwise than 
as he is expressly fettered. My Lords, I cannot 
find in all these papers, in any author I have had 
access to, in any book, nor have I heard from any 
mouth, that though a deed of entail contains not one 
single word, no provision whatever, against. lowering 
"the rent, the heir of entail can let below the last 
rent, unless in the case, in which it is impossible 
that he can get it. I should be glad to know how 
it happens that, if it be true, according to the printed 
opinions, thnt if a restriction is n6t expressed in 
the deed of tailzie, that is a restriction that no heir 
of entail is under, they all admit, every one of them, 
that the heir of entail, if he can let for ninety-nine 
years, if he can let for a grassum, because he is* not 
prohibited so to do, yet cannot let below the old 
rent, though there is no such prohibition in the 
tailzie ? upon what does that rest? There may be, 
for aught I know, a very satis&ctory account of it. 
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Ji4f 9,1617. btft I bftfe not seaQ U. Again* with rtsp^t to the 
^^^^^^^ fettipf th^ inaRMOD4K)U9e3 and the grpundi i|bo»t th^ 
BB&RT manBion-hoqsei canpot ao abaolute fi^r, im absoiuta 
"'*^'**" prc^iiator of bis estate, let hig ip^nfion^hoiw^f w4 
tb^ gro^ad^ about tha pi^nsiop-boufia ? aff4 yet, 
although there be no such prohibition in the d^ of 
fntaiJ» it la quite qleai* th^t |in beir of entail cannot 
do itf That baa be?n decide 9v?r aud ovier qgain 
in the court \m\om and here. Tbeu, doaa not «}1 
afaow, tbw( there m^y be i«ipUe4 obljgatioua, a^m^ 
auoh oMig^tji^Ut 9a raq^ireg him tp «ttf^4 P ^iQ^ 
awt» ^ aom «lMQer» to the i^^\ of iV« Wtbor pf 
Iba 4ead» begr^ud that by wbieb fn a|»f9^t^ fiai* ^ 
hojiod ? It i$ vM$ ti»% fm hm $ff ^vjt^l pan^ot 
let on im elnwry consid^rfttjau ; w #b9rt» tb^r^ wp 
dcciaiow wbioh a»^orii^ ooe to my 3 iM v^e^ tb^ 
doctrine is laid down in the v/917 strong jtffjoia ifi 
irfaioh it ist it inust be taken to be » d^^etriue laj4 
dawn wUh tbe emf|>tioq« HI n^a^ fp ej^ynesa Mt f^ 
the eqceepted casea* 

My L4»r4af I do lcno\|r ^rtainly ^^tdeciaiq^ bw 
0e0# a very gnaat way in liipiting eonitruction^ avd 
4bat eoMlnwrtion hap been limited jn cases, i« wbiqh 
Me can hardly iwd^atfind the principles, ou y!irbi(:|i 
it waa liquid ; but I fhoMld be the last man in the 
pvorld to 4ev«ate from mle^ yrhicb bare been laid 
4own» for { look: upon it, that ^sertainty witgb ^sffipoct 
*to tidf^ jfl a great d^al butter thaa even sensible 
mles ^ la^, oje aaaaible npley of oonstni^^Uop. 
speaking with all defecenc^^ I never could bfive 
oenaented te tbe deeiaioo iu the Dmitrefith ^/ae. 
Thene<is no oibre doiibt that th^i o^se wiia deqi4ed 
ugamtb <he nieining of the aiythpr Qf ^mt d«9df 
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ftye^ and against the expression of that deed, than that J^^d^'^si?. 
I am standing at this table ; but I will not break in """7^^*"~^^ 
upon what has been settled by thatcase^ for the im-BBURT * 
portance of abiding by what has been considered as^*^"'' 
settled law can never be represented too forcibly. 

Next, my Lords, With respect to grassum, let 
us try what there is of reason and consistency in 
the law as we have beard of it, and as it is said to 
be extracted from the Westsbiels, and other cases. If 
I say to a man, Sir, you shall have a lease for nine- 
teen years, and you shall give me for that lease a 
couple of thousand pounds grassom, and I will 
make the rent so much less than it otherwise would 
be ; it is contended upon the authority of these 
cases, that this heir of entail may put the 0000/. in 
his pocket, and make a valid lease^ as it respects the 
person to succeed him. But he cannot say to the pro- 
posed tenant, I will make you a lease at 100/* a-year, 
and you, instead of paying me the money now, 
shall give me a bill or a bond for the payment of ao 
much annually, not as rent^ we will not call it 
rent for the world, but, instead of paying me a gra*- 
sum of 3000/. at this time in my hand, you shall 
give me a bill or a bond to pay it me at twenty dif- 
ferent payments, to be made at the periods when 
the reserved rent is payable ; this is not grassum, 
however m«eh like it, but rent. Pay me now, the 
thing is sefe against the next heir of entail v~pay me 
in fiitore, — accept the benefit of credit which I give 
you (t)l»e thing in «fiect the same as if you had paid 
me now, and I had lent you the money so fmd, 
vponthe same credit), that is not safe against the 
next heir of eintail ;-*4>ut he, wlien tie oomaa iailo 



»7» CASB8 IN THE HOUSE OF LORDS 

Jniy9» ^iy. ' ponsession, shall have the future paynieots. If I, an 
avBiaiM. ^^^^ of entail in possesftion, let black acre for 100/. 
BBRRT a-year, and 1000/. paid into my pocket that morning, 

the lease is good, and he who succeeds to me is to 
have only the 100/. a*year ; but if, on the same day, 
I let' white acre at 100/. a-year, and desire the tenant 
not to trouble himself, but to suit his own con- 
venience, by paying the sum of 1000/. by certain 
instalments, these shall be deemed rent ; and in the 
one case the lessor is to have the whole 1000/., in 
the other he is not. So as to wood ; the heir in 
possession, it is said, may sell it for present pay^ 
ment, or for payment at pr^ent in part, aqd for pay- 
ments by iitstalments tifterwards. If the wood is.cut 
doitn in his life-time it is well ; but the purchaser 
cannot cut a stick after tlie death of the heir, 
whatever h^ may be said to be as fiar or proprie- 
tor. 4^s to wood, the heir in possession cannot, for 
present profit to himself, dispose of future producje 
not accruing in his own time ; but future produce of 
^ a diflerent kind, in a sense, they say he may dispose 
t>f for rent payable in future, and grassum paid 
down. My Lords, I do not mean to say that if 
the law has decidedly settled these things, we are, 
because of such observations, to disturb that, which 
is so settled ; but the question is, whether the law 
has so settled it, and whether it has gone so far as 
to establish that a whole estate can be dealt with in 
the manner, in which the Duke of Queensberry 
ha» dealt with this, provided such a large quesiioii 
is open upon the pleadings : and at least we shoukl 
have the^coileetive opinions of those, who best an- 
the law of Scotland, the easn being brought 
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before them in all the views of the case; and weJulr^/iair. 
should not decide without the best information ^e ^"^'"'^^^"^ 

QUSESSBSRST 

can receive from those, who can give that informa- leases. 
tion, after we have ourselves stated in some degree 
the difficulties we feel upon the subject. 

My Lords, It is said that there has been a practice 
in the case of the King and Church as to taking 
grassums, and I agree there has been, when the 
practice can hardly be said to have been according to 
law. There has been a constant struggle between the 
persons holding crown lands and church lands, and 
the Legislature both in England and Scotland, the 
L^islature interposing from time to time against 
the non-observanoe of law as to such property. It 
must be admitted, however, that grassums, in cases 
of such property/ have received muoh countenance 
in the administration of law. How far, that fact 
shall weigh in decision upon the powers of an heir 
of entail, or fix his obligations, is matter much to 
be considered* . . 

About the year ]685, it will be found, I think, 
that the leasing in Scotland extended only to very 
short periods ; with respect to grassnms, whto they 
were first taken by hefirs of entai), we have not 
much information. — Under this entail, I apprehend, 
not for some yeai*s after it was made,—- not before, I 
think, 1720; — and that the practice should grow 
into use in this and other entails, is not very mar^. ^ 
vellotts, when you consider, that an heir of- tailsie 
in poBsesMoo lets the lands perhaps only for eight 
or nine years ; when you again consider that, if . 
any body' thought proper, being lucky teougb ^ - 
know^.the tenn^ on whfieh tbie^ lease' vrai 

VOL, v, a c 
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Jol^o, 1817. during the currency of it^ to interpose,, in that case 
"""""^^ the person who made the lease and the tenant to- 
LSAssi. getber might purge the irritancy ; when you know 
that it very frequently happens that the persons suc- 
ceeding as heirs of tailzie stand in a connection of 
affinity or obligation, which prevents their disturbing 
the acts of those in possession ; and when you see 
how this thing has crept on from time to time. But 
you must ask, on the other band, if this be the law, 
how comes it it has not been acted upon in so many 
settled estates as there are in Scotland^ with reference 
. to which it has not been attempted ? Men have an 
inducement to take tlie last penny out of their es- 
tateS) and how has it happened that this has not 
been universally done, or almost universally done ? 
Can you doubt after decision in favour of the leases in 
question, that it will be universally done, unless the 
Legislature interfere, if by law it can be universally 
done ? Nevertheless, we must take the law as we 
find it, be the consequences what they may. 

My Lords^ I will mention also the word ^^ dU- 
^' pone ** to your Liordships here. It is very true, 
that in the entail of the Queensberry estate, the 
word ^^ alienate'' does not occur; and the word 
''alienate" not occurring, it is urged^ that the 
Wakefield case cannot be said in terms to be an 
authority, unless the word '' dispone " has the same 
efiect as the word '' alienate." 

It must be recollected, that in the case of Mac* 

' dw^all, the Second Division of the Court held^ that 

the lyord ^ dispone " had not the same effect as the 

jiirord ** alienate," which shows again what may be the 

consequence of our immediate decision in this case. 
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They have lately held in that case of Macdowall, Joiyo,i8i7v 
that, because the prohibition was only against dis- '*"-">''~-^ 
poning, although this House might have said that^ if leases, 
the prohibition was against alienation, you could not 
let a lease for ninety-seven years, that does not extend 
to disponing ; and, therefore, they there con6rnied 
« lease for SCO years. I know, my Lords, that that 
was a decision made, when there was a very consi- 
derable division of opinion in thfs Court. It also 
appears, that in this case a distinction has been taken 
between the words *' dispone^^ and '< alienate ; '' 
whether the word '^ dispone" means the same as if 
the word was ^^ alienate." It would be of the last 
importance that we should know what is the under^ 
standing of all the Scotch Judges as to the word 
*' dispone ; ** because if these objections about 
grassums, and so on, should fail, it will be then to 
be considered, whether the positive clause as to 
leases affects the generic meaning, if I may so express . 
it, of that word ^ dispone," and whether, because 
particular leases are prohibited, or particular leases 
permitted in a deed, in which there is a generic 
term, a generic prohibitory term, it shall or shall not 
have the efiect of prohibiting leases, which would 
be bad vi legis, if not within the prohibitory clause ; 
for instance, whether if this word <' dispone** strikes ^ 
at leases, as alienate does, it can be contended, 
that^ because certain leases are not permitted or pre- 
hibited by this entail, therefore this heir of entail is 
let loose firom the ordinary prohibition, vi legiSj of 
letting the mansion^^house and the grounds around, 
the prohibition as to elusory rents, as toreztramgaat 
^ndm-anoe, and soon. 

2c 2 



876 CASES IN THE HOUSE OF LORDS 

Jtt!y9,i8ir. My Lords, If I were obliged to state to your 

'"-pv-*— ^ Lorddbips, what, in my judgment, is the meaning 

mamm!"^*"^^ of the word dispone, I could not express at present 

a doubt, that that word dispone does as effectually 

prevent leasing as the word alienate. I kn«w dispone 

nday refer to the particular thing ^called disposition, 

' but when it is said you are not to dispone in any 

manner of way, does not that mean expressly to 

state, that the author of that deed conceives that 

there may be dispositions of different sorts ? 

: When I look into the language of statutes passed 
before and at the tinie of the date of this entail ; 
when I look into the language of writs and of 
writera, it appears to me to be clearly proved by the 
citations from statutes, and from writers, and from 
instruments, that an assignation or a tack is a dis- 
position, in the language of the law of Scotland; 
this seems to me alnaost as clear as that I have the 
honour now to address your Lordships ; at the same 
time knowing, as I do, and having.had experience of 
the talents and s^bilities of the Judges of Scotland, 
I am not only bound, but disposed to believe, that 
I may be in some error upon this subject, which I 
should be glad to have corrected. If this is to 
depend upon the meaning of the word dispone, 
and the interpretation. to be put upon that word, at 
present certainly I think the word "dispone" 
would as effectually bar long leases as the word 
^* alienate." 

My Lords, The result of the whole is, that I 
ieel it due to myself, if I may take the liberty so 
ta say, when called upon to discharge so important 
and €0 anxious a duty as my duty in this case i9.^ I 
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think it due. to your Lordships, recollecting theJuixQ, 1817; 
immense consequence which must attach upon your ''**"*>^^"^ 
judicial act, whatever may be the nature of it; Ileases* . 
think it due to the Judges of Scotland, whose deci- 
sion we are called upon in this place to review, to 
the lieges of Scotland, whose laws we are to settle, 
not with all the advantages, which I wish we could 
have when called upon to decide on great interests in 
property ; above all, having regard to what has been 
the habit of your Lordships in cases of great value as 
to Scotch estates and titles, I mean to call upon the 
Judges to consider and re-consider what they have 
stated. Upon all these, considerations, I think it fit 
to advise your Lordships to remit the two Buccleuch 
cases to the Second Division of the Court of Session, 
calling upon that Court, in your remit, to attend to 
the fact, that the action of declarator at the instance 
of the Executors and Disponees in trust, is an action 
brought by them in their character as such ; to con- . 
sider what is the effect of the action being brought 
by th^m in their character as such, in the absence 
of so many tenants, regard being had to all the 
circumstances that are alleged in the defences, aa 
circumstances of concert, and alleged as acts of 
fraud upon this entail ; and calling upoti them to 
/settle what is the meaning of this word dispdne in 
that entail ; and generally, calling upon them to 
attend to all the circumstances which belong to 
that entail, as influencing their opinion upon that 
action. I have looked with great anxiety to the 
pleadings, in order to see hov«, in their decision ^ 
upon that action of declarator, or in their proceed- 
ings with respect to two or three tenants, the Court 
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3idj9,i%if. oan affect M the other tenants, unlets they haw 
^""^"^y^*^^ agreed to be bound by the result of these proceed* 
XBASES. ings ; but upon that I am not able to form any sa^ 
tisfactory opinion. It will be necessary^ however, 
to remit the action of Hyslop for further cooside* 
ration; and, when we have the opinion of the 
Second Division of the Court of Session upon these 
remits^ taking care to have the best consideration vm 
can have, by calling u|K>n the Court of the Second 
Division, in obedience to the statute, to call to their 
' assistance the Judgea of the First Division, that the 

Judges of the First and Second Division may together 
consider all the points, we shall then, I trust, have 
obtained such further information from the Court of 
Session, as will enable us, not only to dispose c^ the 
Buccleuch declarator and the case of Hyslop, but 
would enable us, if the other causes stood over, to 
determine them ; and, if the pleadings are suck as 
enable us to do so, to determine, with that inferma^ 
lion, t^e rights of atl persons j whether parties before 
the Court or not* 

My Lords, I feel, and I am sure I state my 
regret that it should be so with the utmost sincerity, 
that this tends in some measure to delay, in a ease 
in which it is doe to the feelings of all persona inte- 
rested that there should be no delay ; but I should 
hope and 'trust, that in a case of this nature, in 
which the Second Division of the Court of H^esatoa, 
I observe, have interposed, in order to avoid delay, 
to give their opinion in the manner they have, that 
^ Court of Session, in both Divisions, would be 
pleased to take this matter into their consideeation 
immediately in their next session. My Lords, if 
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tibey do that, I speak for myseif, and I speak most JBlyg^i^aifi' 
sincerely for myself, I believe I should be able to ^ 
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give my opinion upon this great and complicated lsasbs. ^ 
case, as soon as I could now satisfactorily do it; 
for, although I have, I can venture to assure your 
lioardships, spent every boor which I could devote to 
this purpose to the considerstion of this case, th^ne 
are difficulties belonging to the decision of it, which 
as yet, and I am not ashamed to confess it, I have 
not been able to overcome. If I were pressed at 
this moment to give my decision, I should give it 
aoeording to my present judgment But even if H 
were satisfactory, in that state of things, to othen, it 
would not be satisfactory to myself, and I avow it; 
and therefore I follow the example of my prede^ 
oessors, and advise your Lordships to remit these 
Buccleuch cases, that they may be considered by 
both Divisions, and that we may have all the infor- 
mation that can possibly be procured before we 
come to a final conclusion on questions of such vast 
importance. 

Lard Redesdale. — My Lords, attending to the 
circumstances which the Noble and Learned Lord 
has referred to, and to what he has said upon the 
sufajcct of these causes, I will not at this late hour 
detain your Lordships long; nor should I baVe 
troubled you at all, if I had not understood that it 
was his wish, that, having attended the bearing of 
the appeals, I should generally state my sentiments 
upon them. I agree with the Noble and Learned 
' Lord in the manner in which he proposes to dispose 
of these cases* I conceive it to be in conformify. to 
the manner in which your Lordships .would dispose 
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Jvijg, 1817. of a case of the same description, if it arose in the 
^■"■v— "^ courts in this country. For if a. case had arisen in 
LEASES. one of the courts in Westminster Hall, and had 
passed through the Court of King's Bench and the 
Exchequer Chamber, and had come here in the 
form of a writ of error, your Lordships would have 
had. the judgment of all the courts upon the sub- 
ject, and might also have had here the assisitance of 
all the Judges to guide jou in your decision ; bat 
as you cannot have the same assistance in a case 
from Scotland, and there are in the decisions of the 
two Divisions of the Court of Session points in which 
they appear to have differed in opinion, the only way 
which your Lordships have of obtaining that 
assistance which you. would have in the case of an 
English cause, is that . which the Noble Lord has 
proposed. 

It would be improper for me to enter much at 
length into the cases at this moment ; but it strikes 
my mind as most extraordinary, that those of the 
Judges of the Second Division of the Court of Ses- 
sion who have considered the terms- in which the 
entail of the Queensberry estate is expressed, con- 
taining an express prohibition, ^ that the heirs of 
^^ , tailzie should not set tacks or rentals of the land 
*r for any longer space than the setter's life-time, or 
*^ for nineteen years, and that without diminntion of 
*f the rental, at lea^t at. the just avail for the time,** 
should have put the cpnstruction which they have 
pj^t upon these words; and that upon that con- 
struction they should have proceeded in the inter- 
l9<:ut94r. which they have pronounced. The interlo- 
C^or jnd^ha^ the effect ot declaring, that the late 
^ Puke of Queensberry bad the power of granting ali 
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the tacks in question^ some of these tacks in ques^^^^y^f^^^* 
tiou' being certainly within the tefms of the words ^ 
of the express prohibition, and therefore not capable i 
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of being sustained, if that express prohibition does 
.operate. to prohibit tacks of any description ; and, 
therefore, I must presume, that in the extent of the 
judgment, the Court has determined, that the word 
"dispone'* has not the effect of the word " alie- 
*^ i nate ': " and although the very words of the clause 
prohibiting tacks have been distinctly argued upon, 
considered and interpreted by the Court, and their 
decision seems to have been in a certain degree 
founded upon the construction which they have 
given to those words ; yet in the extent of their de- 
cision, they must have put that clause wholly out of 
their consideration, and considered that the word 
*^. dispone *" not being equal to the word ^'alienate,*' 
therefore the long leases contained in the action of 
declarator are leases which may be sustained, because 
there is no prohibition to alienate. 

My Lords, With respect to the construction of 
the word, " dispone,** I must confess, as far as I can 
judge from the authorities stated in the printed cases, 
and in the argument at your Lordships' Bar, I cannot 
have the least doubt, that the word " dispone" used 
in this entail, is not used in the limited sense which 
has been supposed to be attributable to it, but has 
been used in a general sense, superadded to the 
other words ; and that, according to all that I have 
found of authority in the law of Scotland, dispon-» 
ing is a word of extended effect, including aliena- 
tion in a variety of ways in which property may be 
disposed of, and particuhu*Iy in different acts of Par- 
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Jv^t,i8t7. liament clearly applying to leases of estate. I 
' ^ therefore think a prohibition to dispone most be at 

LBABBSi least equivalent to a prohibition to alienate, and 
strictly applicable to a lease. 

My Lords» There are also particular parts c^ the 
deed of etftail in question^ which seem to me to re* 
quire a consideration which has not perhaps been 
gif en (as far as we can judge from the aoooonta we 
have had of what passed in the courts bdow)» by 
those who have made the decisions which are the 
sul^yect of appeal. If the words "^ without dimum- 
ti^H of the rental** are to be so restricted, as to 
laean without diminution of the nominal lental at 
the time of the lease granted, which appears to have 
been the construction put upon thoae words in th|e 
Court below, the oonsequenee as to the Queensberry 
estate will be this : That if the first person who sue- 
^«eeded to the entail, and those who fcdiowed, had let 
ooostabtly at the rent which was the nsserved rent 
at the time of the entail, and wbidx^ is stated to have 
amounted to between 5 and 6000/. aryear at the 
'tim# of the entail, granting leases continually ftom 
lime to time at that rent, and taking grassums, the 
efieot at this time would be, that this estate not only 
would produce nothing to the heir of entail now in 
.possession, but would not produee anything to 
answer either the charges in point of jointure which 
flsigbt have been made upon it, or the charges which, 
as provisions for younger children, might also have 
been made. 

So, my Lords, with respect to the other estate, 

the Neidpath estate, the cqosequenee^ would have 

i heca exactly the aame ; and the conaequence is very 
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striking with respect to one part of the powers July 9« leiz; 
given^ that to make provisions for younger children; ''— ^^/-^-^ 
because the power in the entail of the Neidp^ leases* 
estate as to younger children, is to stttle upon the 
younger clhildren two years' net rent ; whereas, ac- 
cording to the construction put upon the words 
^ without diminution of the rental/' in that entai), 
tliere might have been no net rent; and consequently 
the power of settling on younger children would 
amount to nothing ; and the intent of the author of 
the entail, in this respect^ might hsve been wholly 
defeated. 

To the deed of entail of the Neidpath estate^ 
there is annexed a rental of the lands as they stood 
at the time ; and to show what was the view which 
the persons who settled this estate badj th^ net 
rental is expressly noticed in the deed> and con- 
trasted with the reserved rents ; with an obligation, 
as your Lordships will recollect, that all the public 
burdens, of course including the teinds, shall bedia- 
charged by the person in possession froni time to 
time; and he is bound to make that discharge, 
though, according to the construction put upon the 
words <' without diminution of the rental," there 
might be no income whatsoever to be received by 
the person in possession equal to the payment of 
those public burdens. 

The rental, speaking of the difierent estates, says, 
— /Ae 4um of the whole, that is, of the rents re- 
served in the leases of the particular estates, is so 
much. Then there is deducted for teinds, and so om, 
so much; then the net rent is stated at so much. 
The consequence is, that in that rental reaerved 



384 CASJSS IN ¥HE HOtJSE OF LORDS 

Jill/9,1817, rents, amounting to a considerable suni, are reduced 
'""^^^"""^ to a net rent, very much below the reserved rent, 
LBA8S8. and so throughout, to the end of the rental ; and it 
concludes, ''<he sum of the whole foregoing rental, 
^^ contained in the preceding four pages, extends to 
*^ the sam of 17,002/. 13^. lOd. Scots ;** and if your 
Lordships recollect what 17»002/. 13s. lOd. Scots 
is, your Lordships will perceive^ that at this mo- 
menty if the estate had been constantly let at the 
same rent from time to time, there could not possi- 
bly have been any thing coming out of the estate to 
the heir of entail in possession. It appears to m^ 
therefore, that it must certainly have been consi- 
dered by those who created this entail, as well as by 
those who created the entail of the other estate, that 
^' diminution of the rental** must, in their view, 
have meant, at least, diminution of *^ net rental.** 
It cannot have meant simply the diminution of the 
nominal rental, because many clauses in the deed are 
, founded upon the substance of the net rental ; and 
therefore a diminution of the net rental must have 
been meant to be prohibited by the deed of entail. 

The effect of what has been done with respect to 
the Queensberry estate, is unquestionably, as it now 
"Stands, to reduce the net rental to be received by 
the present possessor very considerably below the 
net rental received by the late Duke of Queensberry 
when he succeeded to the estate. 

The construction put upon the words prohibiting 
leases in the Queensberry entail, appears to me 
very extraordinary. The qualifying words are, 
*^ without diminution of the rental, at (he least at 
^^ the just avail for the time ;"' and those words have 
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been interpreted as if they were disjoined by the July 9» fair, 
word •* or^ as if the words " without diminution ^''— ">^'*"*^ 
^^ of the rental were one complete sentence ; and leases. ' 
the words, ^^ at the least at the just avail for the 
** time,** were another complete sentence, the one 
not connected with the other, and disjoined by the 
introduction of the word ^* or.'* There is nothing 
in the deed itself which imports that these words 
should be so disjoined, or the word '^ or/* intro- 
duced; and I apprehend you must take all the 
words together ; you must construe the words ** at 
** the just avail for the time^ as words interpreting 
the words ^' without diminution of the rental,'' and 
as parts of the same sentence. And if you do so, it 
is impossible that the construction which has been 
put upon the whole by the Court of Session can be 
the just and true construction of the instrument. 
The clause must be considered either as of no avail, 
or it must be deemed to have prohibited some of the 
leases in question. , 

I do not think it necessary to detain your Lord- 
ships with any further observations upon either of 
these cases^ after the Noble and Learned Lord has 
made so full and accurate a statement of- them. It 
appears to my mind, that it is highly important that 
the law upon the subject should be completely 
settled ; not only with reference to the particular 
cases which are in question in these two entails, but 
that all persons who are in possession of entailed 
estates in Scotland^ and those who may claim aftec 
them, should know what the law is upon the sub^ 
ject ; and I believe it w)U be found, that, genierally, 
the effect of a decision in a ^particular caciQ is ff\^ch 
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Jdijr9,i8ir. more important, with a view to prevent farther Uti- 
'"^'^x^^^ gation and future ques^ous between other parties, 
LiASBs. than with a view to the interests of the parties 
ooneerned in the particular case ; that in all cases 
it, is of more importance that the law upon the sub* 
ject should be settled, known^ and Mrell understood, 
than what may be the e£bct of the decision as 
between the particular parties interested. I con- 
ceive the course proposed is highly proper, in order 
to enable your Lordships to come to a decision, 
which must, when you do come to it> operate in a 
certain degree as a legislative enactment, which can- 
not be altered without legislative enactment, as it 
may afiect other cases. I entirely concur, therefore^ 
in what has &llen from the Noble and Learned 
Lord. I do conceive, that what he has proposed is 
the only way in which your Lordships can with sa- 
tisfaction come to that decision which it becomes 
your Lordships, in your character of Judges in the 
last resort, to come to upon so important a subject, 
-—so important in the future administration oSf the 
law, and upon which there has been in the two 
Divisions of the Court of Session so much difierenoe 
of opinion. 



Duke of Bucclguch, v. Montgomert. ' 

jfTDOMBHT, It is ordered, by the Lords Spiritnal and Tempo- 

Jaly 10,1817.^^1 -^ Parliament assembled. That the said cause be 

remitted back to the Court of Session in Scotland, 

to feview generally the interlocutor eonlplaineid of 

in the said appeal; and in reviewing the s^me, the 



ON APPEALS AND WBITS OF EBRQR. $97 

said Court is to have especial regard to the fact, that Jvly i(S tBiz. 
this action of declarator is brought by the Executors "*"— *v— -^ 
and Trust-Disponees of the late Duke of Queens* leases. 
beny, as such, against the heir of tailzie, seeking 
thereby to establish unconditiontfUy all and each 
of the numerous tacks mentioned in tbemmmons, 
and granted by the said Duke^ in the manner and' 
under the circumstances mentioned in the pleadings, 
and is not instituted by any of the persons to whom 
aueh tacka are granted^ nor are any of such persons 
parties thereto : And it is further ordered, That the 
said Court do reconsider the d^ences of the said 
appellant, and especially. Whether, in a question 
between such parties, the kaaes so granted, ought 
or ought not to be considered as granted in execu- 
tion of such device, as is alleged in the said de- 
fences ; and if so granted. Whether the same ought to 
be considered as granted in fraud of the entail, and are 
or are not such as.ought on that account, or any other 
account appearing in the pleadings, to be held 
invalid, or not to be sustained at the instance of the 
pursuers, as representing the Duke : And in review- 
ing the interlocutor complained of, the said Court 
do particularly also reconsider what is the legal ef- 
fect of the word *^ dispone," contained in the deed 
of tailzie of the 26th December, ] 705, with refer- 
ence to tacks of lands comprised in the said deed ; 
and further do reconsider what is the effect^ with 
reference to such tacks, of all other parts of the 
said deedy which relate to tacks^ having regard to 
the endurance of such tacks, and to the (act of gras* 
9ttms being or not being paid ppon the graptipg 
thereof, or paid upon the granting of former Wases, 
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Jaiy 10^ 1817. and to all other the terms and condttioM ttpM 
''""-><**^ which such tacks were made^ and to the effect of 
LBASEs. such grassums, terms^ and conditions, in reducfcij^ 
the amount of the clear rent receivable by the heir 
of tailzie, and to all the circumstances under whieh- 
the appellant has alleged, and it shall appear; that 
the late Duke of Queensberry granted all such tacks : 
And it is further ordered. That the Court to which 
this remit is made, do Require the opinion of the 
Judges of the other Division, in the matters and 
questions of law in this case, in writing ; which 
Judges of the other Division are so to give and com- 
municate the same : And after so reviewing the said 
interlocutor complained of, the said Court do and 
decern in this cause as may be just 



Duke of BuccLEupH v. Hyslop. 

It is ordered, by the Lords Spiritual and Tempo- 
ral in Parliament assembled, That the said cause ha 
remitted back to the Court of Session in Scotland, 
to review generally the interlocutor complained of in 
the said appeal, with reference to all and each of the 
grounds upon which the appellant has alleged tKilt 
the tack, to which this cause ^relates, ought to be. 
reduced, in a question between the appellant aflid 
the lessee, as such, after the Court shall ha^e (iM^ 
reviewed the interlocutor complained of in the cause, 
between the Duke of Buccleugh and Sir Jankes 
Montgomery and others, Executors and Trust-Dis-- 
ponees of the late Duke of Queensberry, deceased^, 
in pursuance of aremit to thfe said Court; itf^^lbe' 
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said .cause, of even date herewith : And it is fur- July lo, ia»7. 
ther ordered, That the C'ourt to which this remit is 
made, do require the opinion of the Judges of theaERBT 
other Division, in the matters dnd questions of law**^*"' 
in this case, in writing : ^which Judges of the other 
Division are so to give and communicate the same : 
And after so reviewing the said interlocutor com- 
plained of, the said Court do and decern in this 
cause as may be just. 



IRELAND. 

APPEAL FROM THE COURT OF CHANCERY. 

Knatchbull and others — Appellants. 
KissANE and others — 'Respondents. 

K* HOLDING certain premises under a lease made in 1769, Feb. 85;, 
for three lives at SCO/, rent in 1802, obtains from G. March 2, 
tenant for life of the premises, with power of leasing ^^i^* 
at the best rent, then under age, and in embarrassed "*— v^--- 
circumstances, by the offer of immediate payment of a ''"^°^- — 
year's rent then due, but by the custom of the country ^**''*'^*^* 
not payable till half a year after, and by a promise to^'^''' 

i>lant on the premises 10,000 trees for the benefit of the 
andlord, and to make over to him those already planted, 
a new lease of the lands at the old rent, substituting 
instead of the two of the old lives, two young lives :-^ 
the lease, however, containing nothing about the trees 
planted, and no covenant to plant the 10,000 trees, but 
only an agreement endorsed on the lease to plant them, 
,The old lease still retained by K. and no trees planted • A 
' by him ; but immediately after execution of the new 
l^ue of 1802, be assigns that lease upon triist to secure 
& piomioD for a wife whom he then marries ; and soon - 

VOL. V. Id 
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after, by wiU, secures the provision upon other property, 
in case the lease should be evicted. — G. after he came 
of age, accepts the rent, and gives receipts for it. K. 
dies. Bill against his son, the widow, and her trustees, 
by G. and his trustees (the remainder-men not made 
parties) to have the new lease delivered up to be can- 
celled, as being fraudulent and void — and the bill dis- 
missed below. But the decree ra)ersed by the House of 
IfOrds declaring that the lease, as between the lessor and 
lessee, was such as ought to be cancelled, but remitting 
to the Court below to proceed, with respect to relief as 
against the widow and her trustees, as should be just 
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A HE bill,. filed in the Court of Chancery in 
Ireland, in 1807, stated that a lease of certain lands, 
in the county of Tipperary, was granted by one 
Mathew, the proprietor in fee, to Williaoi Kissane, 
in 176Q, for the lives of the said William Kissahe, 
and of Leonard Doharty and John Bray, and the 
survivor of them, at the annual rent of SOO/. 5^. 
payable half yearly, that the lease vtn duly en- 
rolled, and that Kissane continued in possession 
till his death, which happened in 1804. 

Tl>e bill then stated a sale and conveyance of 
the lands in fee, in 1783,^ to George Goold, who, 
by will, dated 1787, devised the lands to bis grand- 
son, Henry Michael Goold, for life, retnainder to 
his issue male in auch proportions as he shouUls hy 
deed or will, appoint; and for want of such ap- 
pointment to the testator's eldest son, with remain- 
ders over : and with a power to the 6aid Heary 
Michael Goold to leose for three iivea, or tbir^- 
one years, to commence in possession, at themoat 
impreved yearly rent and wilhout fiiie. Tkr Tes- 
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tetor -died in- 178{), H. M. Qoold being then ofFeb.M; 
f b€ age of siK years. lats. 

ITie bill then stated that Henry Michael Goold ^ — -v— ^ 
had been very extravagant, and had contracted ^"^^^^^.^ 
debta to a large amount at a very early period of '"^'^ ^^ 
life: that in i802 he vi»ited his estates in the 
county of Tipperary^ and vras then, while still 
upder age, prevailed upon by Kissane to execute 
a new lease of the lands at the old rent, though New lease, 
the lands had trebled in value, substituting the life '^^' 
of Elizabeth Chadwick, then eighteen years of 
agCy wbona Kissane was about to marry, and the 
life of his son William Kissane^ then of the age of 
sixteen years^ instead of the lives of Doharty, who 
ivas then above sixty years of age, and of Bray, 
whd was dead, though Goold was kept in ignorance 
of that fact; the inducement held out by Kissane^ 
being a promise to pay immediately a year's rent, 
which was then due, but, by the custom of the 
coaotry, not payable till half a year after; a pre- 
mise to plant 10,000 trees, and to make over to 
Goold those already planted. That Goold executed 
the lease without perusing it, that he had nobody 
to advise him at the time, that he was ignorant of 
the value of the lands, that the lease did not con- 
tain any grant of the trees on the premises, and that 
in point of fact, there wer^ none qh the premises ; 
that Kissane did not deliver up the old lease, 
alleging that it was then in Dublin, and that he 
did not pay the year's rent immediately, but only 
l^e a bill of exchange for it payable forty*oiie 
dfi]F9 after date. 
.Tli# bill ftrther , stated that, the j^ase having. 
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been executed on the 2d < 'ctober, 1802, Kissane, 
in the same month and year, being then seventy 
-^ years of age, on his marriage with the said Eliza- 
beth Chad wick, by indentures of settlement as- 
signed the lands upon trust to secure a provision 
or jointure of 250/. a year to tlie said Elizabeth, 
and by will, dated March, 1804, he devised and 
bequeathed all his property real and persona! npon 
the trusts therein mentioned, charging the jointure 
on other lands, in case' the said demised lands 
should be incuflficient for the payment of it, and 
he directed his trustees to raise certain sums of 
mdney to make a provision for his wife in case the 
lease should be set aside. Kissane died soon after. 
The bill further stated that Goold having attained 
his age of twenty-one years in 1803, and, continu- 
ing to be embarrassed in his circumstances, in 
1804, conveyed his estates to trustee's, who, along 
witb him, filed the bill against the representatives 
of Kissdne, arid those interested under his will, 
praying that the lease of October, 1802, might be 
dedared fraudulent and void, and might be can- 
celled, or, if necessary, that the same might be 
recotiveyed ; and, that Elizabeth Chad wick and 
her trustees, if ignorant of the fraud, might be 
indemnified out of the other property of Kissatie 
io respect of hetr marriage portion, and 'that an 
acpount, if necessary, might be taken of the 
personal estate of Kissane, &c. 

In the answers it was insisted that the new lease* 
was obtained without fraud on the part of Kissane, 
who wfs then only sixty-three years of age, and * 
not' seventy, as alleged in the bill, in- consideratioa 
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of the undertaking, endorsed on ^ the lease, .to plant Feb. ^5 ; » 
10,000 trees for the use of Goold, which he would ig'g. ' 

have done, had he not discovered that Goold had ' ^— ^ 

practised a fraud on him, by representing that he cSiJ,D»A- 
had power to make- the lease, and that he was of'r*®^*^©- 
age at the time; and that this was the reason fof 
making a provision for the wife, by way of caution, 
in case the lease should be set aside; that both 
Doharty and Bray were living, and in good healthy 
at the time of putting in the answers ; and Eliza- ^ 
beth Chadwick and her trustees alleged that, they, 
were purchasers for valuable consideration without 
notice. It was admitted that the lands were worth 
about 600/. a-year, and that no trees had been 
planted. 

Evidence was given on the part of the PlaintifisEridenee. 
(Appellants), that Goold, at the time of executing; 
the lease, was under age ; that the lands, on a lease 
for three lives, were worth, in 1802, from 600/. to 
900/. a*-year. A witness who was present at the 
execution of the lease, deposed that nothing was. 
then said as to Goold's age ; that Goold was greatly, 
embarrassed in his circumstances when the new 
lease was executed, and that Kissane knew it^ 
that the lease was produced by Kissane ready for 
execution, at * the ' time of the agreement with 
Goold ; and that Kissane alleged, as a rekson for 
not delivering up the old lease,, that it was then in 
Dublin, and that, in fact, it was not delivered up. 

The Defendants produced Bray and Doharty as 
^itne^ses, ' who said they were in good health in 
1802, 9nd were^ at the time of their examination, 
of the respective ages of fifty and forty^sieven years « 
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Feb. 95 ; One Witness deposed that Qoold represt Bted htm* 
isYs. ' self as of age previous to October, lB02f and set 
^*— V— ^ veral receipts for rent paid to Goold and hia 
JovtniiitA. receiver for the premises subsequent to ISOl, aad 
Tiov, Sit. the lease of 1803, and endorsement thereon^ by 

which Kissane agreed to plant the 10,000 tieea, 

were proved. 
Bill.dismined The cause having been heard on the 1 1th July, 
5J^^®'*- 1814, the Court below dismissed the bill witk 

costs, and from this decree the Pkiutifis ap 

pealed. 

Sir S. Romilhf aud Mr, RouptU (for Appellants). 
The lease of the 2d October, 1802, was obtained 
from the Appellant, Henry M. Goold, fraudi^ 
lentiy, by misrepresentation and coocealmeut* and 
wilhoat consideration. The fraud is evidenced by 
the transactions themselves. Tbe Appellant was 
a very young man, not even of age, inexperienced 
in matters of business, ignorant of the value of 
land, and who had, by his extravagance, involved 
himself in debt, and was raising monciy by the 
most improvident means. This was known to 
Kissane, who was a very old proprietor and occur 
pier of land in that part of Ireland, and well ao* 
quainted with the value of land there. The bargain 
was made by Kissane with the Appellant, Henry 
M. Goold, himself then a minor, and who had no. 
professional or other assistance.-^The lease of 1760^ 
which was then subsisting, was held on two lives, 
both of which were persons far advanced in yearSy 
and for which two lives were substituted, the lives 
erf two young and healthy persons ; this advantage 
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too was obtained by Kissane, without any coo^Ftb. 95; 
sideration whatever paid or given by him to theigVs. 
Appellant, for the rent reserved i>y the new lease "- 



was the sum of 300/. 5s. and no more, being the^^Ms^sAP 
same rent as had been reserved thitty-three yesLT%Tios, kc 
before, by the old lease, and which was grossly 
inadequate, in point of value, as land in the county 
of Tippjerary had, in the year 1802, when the new 
lease was granted, risen in value to three times the 
amount of what it was in the year 1769, when the 
old lease was granted ; the only colour, or pretence 
of consideration was, that Kissane should plant 
10,000 trees on the said premises, and assign them 
to the Appellant, but which it is admitted he did 
not do, and that he should assign such trees as he 
had then already planted ; it ap])ears, however, that 
no trees had then been planted, and it is, therefore, 
obvious that Kissane had deceived the Appellant, 
Henry M. Goold, by falsely representing to him 
that he, Kissane, had planted trees on the said 
demised premises, which were to be so assigned* 
The inducement which the Appellant had, and the 
temptation held out to him by Kissane, to agree 
to such new lease, was the promise of immediate 
payment of a sum of money, for a year*s rent, • 
which the Appellant was entitled to at the time, but 
^bich, notwithstanding such promise, was not paid 
in money, but by a bill of exchange at a long date ; 
and the Appellant, Henry M« Goold, has not con-> 
firmed the lease of 1802, since he came of agie; 
and the only remedy which the Appellant had, was 
in a court of equity; for the old lease was not 
delivered up^ nor were the lives extinct, and it 
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Feb. 96;' might bave been set up as a bar to ibe trial of the* 
1818^ ^' vtliidity of the second lease, at law. 
" ' ■■ ' ^ " "' He who afterwards received the rents for Godd 
c^tj^^^ was present at the execution. of the lease, buft hcv 
TzoN^letr., was/>at that time, neither agent nor receiver^ but a 
mosc stranger* Then it. may be said if the lease is 
void you need not the aid of equity. But it is 
qwite common for equity to interfererto c6mpel the 
deliTering up of deeds invalid at. law — UnderhiU 
Vs^Horzffoodf 10 Ves. 2og^— Bromley v* HoUand» 
7 Vesv>6i; and. the reason is, that they may not 
remain with those who can mabe no legal \ufi of 
them, and continue a cloud on the title. 

Mr. tVetherel and Mr. Wingfieid (for R«^ 
spondents).— The bill was defective for want of 
perties, the remainder-men who bad an interest' 
iu'the safojeot anot being before the .Court tThe 
bill lioo^ did not offer to replace the interest under 
the old lease ; and these defects might be relied gn 
a3: grounds - for dismissing the bill, in case the 
deciee.eoald not be supported on the principle 
abmtt to be stated. 

•)sti> With resfiect to Goold, iio deception is here 
dnrged; and direct .fraud being absent, supposing 
him. to baire been under age» the lease is not .void 
huivoidablcfrasin JSouchv. Patsonf,*^ Buxr. 1794;^ 
a)id .the; lease iwas coafirmed by him, by bis acceptr 
anoty o£ vent under, it after he was of age. The,' 
rnlo) isidtisatsamc m. equity as at law.. . Here it is 
ckarvthfltrdremt was accepted by 'him thnee or four 
years after ihfi. came of age< Suppose,, then, that 
fraud ia abseoAi though the Jandbrd nif^v^ from 
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fblly W improvidence, have let his lands at halfPeb. S5; 
the rent which they are worth; and if, though ^Yg|^ *• 
uiider age at the time, he after he becomes of - age, ''— v^^ 
confirms the transaction, the lease is good. com^dma- 

2d. Then with, respect to the remainder-men,Tiov,&c. 
they say, that it is unnecessary to make them par* 
ties, because the lease cannot bind the remainder- 
men, as the lands are not let at* the best rent. But - 
ifthe lease is valid as against the tenant for life, 
the objection to it is premature. The title of the 
remainder-men has not accrued, and they are. 
hot parties : and equity never acts' by anticipation. 
This is said to have been the ground of the de^ 
cision below. Equity will not cancel tb^ lease 
by anticipation, and nan constat^ but the cestui 
^ue vies may be dead before the title of the re- 
mainder-men accrues. The delivering up the in- 
strument, lest it should be a cloud on the title, 
does not here apply ; for the lease is not void with 
Inspect to Goold. 

'Suppose: the lives in the old lease were dead, 
tbe. remainder-men might have an interest to con- 
tend that the new lease was a good one, and were 
necessary parties. It is common to order deeds to 
be delivered up to.be cancelled;, but we are not 
litigating that point generally, but whether, under 
the peculiar circumstances of this case, the lease 
ought to be delivered up, and ^Bromley v. Holland^ 
7 Ves. 3. is no authority in this case. It was said 
to be essential, if bad as to the remainder-men, that 
it should be challenged by Goold.— -Why ? It is 
merely a question of time. If he was a minor at 
tbtf time, the lease is only voidable, and he con- 
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Feb.9«^ firmed it by dear tcto. The rent mmt h«re been 
18^8. ** received, not under the old, but under the new 
lease; for he was a party to the new lease, and 
could receive the rent in no other way or character 
tion^Bk* without an express reservation. The consideration 
is the planting of 10,000 trees, and there is a 
covenant, or at least an agreement^ thai Kissane 
would plant them. It is observable, too, that tfact^ 
reoeiver was present at the execution of the lease, 
and that there were laches in filing the bilK It 
appears, from the evidence of Mr. Hnnipfaries, a 
very skilful English attorney, that he was seftt to 
Ireland, in 1603, to investigate the state of Mr. 
Oaold's affairs, by the trustees afterwards appointed 
by O6old by the de^d of ia04, one of whom died 
before I807. The bill however is not iiled till 
1807. But if there had been no laches, and the: 
bill had been filed before the death of the other 
trustee, then evidence might have been given of 
consideration in money, services, &c. which did 
not appear on the face of the deed, for parole evi> 
dence, collateral to, but not contradicting the deed^ 
niight be given. 

They cannot succeed unless they eetaUish gross 
misrepresentation. But there- is no such thing; 
and there are repeated acts of confirmation. 

Lord Eldon (C.) There is no want of parties 
hese; for the lease is void at law as to the rc^ 
mainider«>men, becasse it is a bad execution of the 
power, which requires that the most improved rent 
should be reserved. 

Sir S. RomiUff (in i^ply). Thqr say there is no 
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fraud; but I do not know what iVaud is^ UDlessFcb. »; 
Caking advantage of the folly and improvidence of^Ys.^^' 
a youth under age, and getting from him a lease ^^-^.-^^ 
at a rent of SOO/, a-year for lands which were worth *^^^!^j:T. 
900/. a^year, without consideration, without coming tiov, &c. 
under any obligation, is fraud. But if it were 
necessary to show direct actual fraud, that is proved 
fay the promise to plant 10,000 trees, a mere pre« 
tended consideration, wbieh was not introduced 
aa an obligation in the lease s and for the perform^ 
anee of which promise there '^as no security, ex-i 
cept t|ie memorandum on the back of the leasee 
Aa to the confirmation, suppose he had confirmed 
tba lease, though it would then have been good at 
law, it would still remain subject to be set aside 
in equity for fraudulent circumstances. Besides^ 
the receipts were merely for rent, which might 
have been paid under the other lease^ so that they 
were at least equivocal. As to the laches, the bill 
was filed as soon as the circumstances could be in- 
vestigated ; and then it should be remembered, 
that the two leases were retained. Kissane himself 
by his settlement showed, that he was aware that 
the new lease could not be supported. 

Lord Eldon (C). This is an appeal from a de^ Judgment. 
cree of the Court of Chancery in Ireland, and the JJ^g *" ^' 
Appellants represent that they filed their bill in 
that Court in M^y, 1807, stating that Thomas. 
Mathew being seized in fee sin^ple of the towns 
and lands of Knockballymaloe and Kilross, in the 
county of Tipperary, he, in Jluly, 1769, granted 
a lease thereof to William Kissane now deceased ; 
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March 6. the said premises containing about 332 acres of 
l^' ' J land, plantation measare, to hold unto the said 
FSAUi>.— William ' Kissane, his heirs and assigns, for his 
TWK*&c!*' (Kissaoe's) own life, and the lives of Leonard 
Doharty and John Bray, and the life of the survivor 
of them, at the annual rent of 300/. Ss. ' payable 
half yearly: and that the indenture of lease was 
duly enrolled, and that William Kissane entered' 
into possession of the premises, and' continued in' 
the- possession thereof until his death, which 
happened in the year 1804. ' And further stating,* 
that John Bray, one of the. lives, was dead ; that 
Leonard Doharty was livrng; and that the said 
Title not dia- l^iomas Mathew Was dead ; and that Francis 
Mathew, his eldest son and heir at law, in the 
month of June, 1782, sold and conveyed the said 
premises to John Carrol, in trust for Michael 
Aylmer^ Esq. who, in the month of February, 1783, 
sold and conveyed the inheritance of the said pre- 
mises to George Goold, deceased, in fee ; and that 
the said George Goold deceased, by his will duly' 
attested, made in the month of June, 1787j de-> 
vised the said estate and premises unto the Ap- 
^ pellant, Henry Michael Goold, for and during the 
term of his natural life, and after his decease to go 
and belong to his issue male, ih such shares and 
proportions as he should, by deed or will, appoint ; 
and for want of such appointm)ent, then to his 
eldest Sion^ with divers remainders over : '■ and the 
testator, by his said will, empowered the Appellant, 
^enry Michael Goold, to grant leases of the said • 
estates for three lives or thirty-one years,/to 'jCom- 
metice in possession, at the most improveci yearly 
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rent and without fine. And further stating, theMarchfi, ^^ 
death of the said George Goold in the month of ^ .. _.j 
March, 1789, when the Appellant, Henry Michael fraud.— 
Goold, was of the age of six yeare or thereabouts ;tim'&c. *^ 
and that the said Appellant*s guardian received the 
rent of the premises from the said William Kissane, 
until the time after mentioned. 

I observe here, before proceeding further with R«n>ainder- 
the statement, that the reasoning and the objection^ necessary par- 
founded on the want of the remainder-men as par- ^^ 
ties, cannot be sustained ; as the lease from Goold to 
Kissane is clearly proved not to have been let at the 
most improved rent, and therefore is and must be 
void as against the remainder-men if they choose to . . ^ - 
quarrel with it. , ^ - 

. And further stating, that the Appellant H. M. 
Goold had been very extravagant, and had con- 
tracted debts to a large amount at a very early period 
of his life, — which was very probably the case, he 
being like many young men, who, being extravagant 
and in debt, are reduced to difficulties, and led by 
their embarrassments into ijDprovident contracts : 
and then they complain that they have been im- 
posed upon, and sometimes take as much advantage 
of others, as they say others have taken of them. ' 
And further stating, that Goold being, in the 
year 1802, in the county of Tipperary, the said 
William Kissane, who was then far advanced iii 
years ; I pass over the other allegations that he was 
crafty, and so on — and skilled in the value of lands, 
and ready to take advantage of a young man^ formecl 
a design to imjpose on the Appellant, Henry Mrchael 
Goold, who was thoughtless and inconsiderate, to' 
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Maiiehf. obtain fpon bim a renowal of his interett in the 
w_ ^' ; ^ i said land ; and that aocordingly the said WilHam 
FRAoo.— Kissane, who owed the Appellant, Hearj Michaal 
TToiil&c.*^ Goold, a year's rent^ and which, by the cdston 
prevailing in that part of the country, the Appellant 
imagined was not to be paid until another half year'a 
rent became due, some time in the month of October, 
1802, requested the Appellant, Henry Michael 
Goold, to substitute the life of Elizabeth Chadwick, 
a young lady of the age of eighteen year^ or there^ 
abouts, with whom the said William Kissane wa$ 
then about to marry, in the room of one of the 
original Uvea in the lease of July, 1?6Q: and that 
tQ induce the said Appellant, Henry Michael Goold, 
to comply with such request, the ^aid William 
Kissane promised to pay the Appellaat, Heary 
Michael Goold, the year's rent then due without the 
customary allowance of time (and the ofier of ready 
money usually meets with a ready acceptance) ; s^nd 
he further promised to plant 10,000 trees, and to 
make over to the Aj^llant those which had been 
already planted ; and that so great was the folly 
and indiscretion of the Appellant, Henry Miehael 
Goold, and such his want of ready money, that 
although thesaid lands had then trebled in their value, 
as the said Appellant haa since discovered, since the ' 
year 1769, and although the said John Bray, one 
of the lives in the said lease, was dead, but of 
which the Appellant wa3 then ignorant, and was 
assunad to the contrary by thesaid William Kiaeane, 
as»d although the aaid Leonard Dobarty was above 
sixty yoar^ of age, and the said Willian^ Kiisaiie 
himself above seiventy, the .Appellant, Hmrf 
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Michael Goold, agreed to substitute the life of the M^rch 0, ' 
said Elizabeth Chadwick in the room of the soid^^'^' 
John Bray ; and that thereupon the said William fr4ud.- 
Kissane produced a parchment writing to the Ap- 
pellant, Henry Michael Goold, who had not then 
attained his age of twenty*one years, and who hajd 
no person to advise him, and w«s ignorant of tbe 
value of the said lands, and the said Appellant ex* 
ecuted the same, and the said William Kissane 
executed a counterpart, which is dated the Sd of 
October, 1802. 

Your Lordships will permit me to notice, that 
the matter, stated by way of allegation in a bill is 
not always true ; but often the mere coinage of the 
imagination of the drawer of the bill ; and as t » the 
alleged death of Bray, if he 'was the same Bray 
who was examined as witness, he must have been 
alive : and he says, in his evidence, that instead of 
being dead in 1802, he was then alive, and in goad 
health — ** and is now of a good healthy constitjUr 
** tion ; and is now about the age of fihy years.** 
And 'Leonard Doharty, who was stated to have 
been in 1802 above the age of sixty years^ nnj% 
that instead of having been then above the age of 
sixty, '' he was in a right good state of health and 
^ constitution in the month of October, 1809; and 
^^ is now of the same good state of health and con- 
*^ stitution, and is now of the age of £orty-'six or 
•* fcrty-sewen yeaars.*' 

I suppose it may be taken for granted, that these 
persons were the same mentioned im the biM;'jatfd 
though perhaps they somewhat fmder*»ratad their 
nges, as we ace all apt to do, yet. alive thH^c^rtamly 
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were wbeo they were examined as fwitnesses. 'fp 
be sure^ when you consider that they were nacDefi 
9LS the cestui que vieSj in l/^d* smd when you.rer 
'collect the lapse of time from 1 769 to tlie tiipe 
at which they gave their evidisnce, yqu pannot Vejjg 
suspecting that they were a little more advanced 
than the full vigour of youth, or that Kissane Must 
have had very great confidence in . the strength and 
vigour of their constitution when they were little 
children ; and, that the vigour and strength which 
they had when they came into the world, wo^ld 
probably continue, and that they would live Jong. ; 

However, we must take the representation to b^^ 
correct for the purposes of this cause. , 

And further stating, that the Apj^ellant's^ ^;?^^y. 
Michael Goold's, execution . of the said parchment 
writing was procured for him by a fr^dulent 
representation and suppression ; ,that the Appellant 
never read the same parchment writings and that 
tlie said William Kissane had, unknown to the 
said Appellant, caused the said lease to be filled 
up with his, the said William Kissane*s own life, 
with that of the said Elizabeth Chad wick, and also 
with the life of the said William Kissane's son, who 
was then of the age of fourteen years or there- 
mboiits; and. at the annual rent of 300/. 5^. being., 
the same rent as had been reserved forty-six years 
before.; and that such new lease did not coritfiiD 
any grant of the trees then on the premises, but 
which had turned out to be immaterial, as the said 
William Kissane had not planted, any thereon^ 
md that the said William Kissane had kept the ^ 
•rigiiial lease in his possesttoh,*— alleging ,tbat .tbe^'^ 
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^dme was in Dublin, and that thb said Williarn ^"thij, 
Kissane kept the said original lease in his possession 



to protect himself and his representatives at law, in rRAub.— 
Jhe possession of the said premises. And furtherriow, Stc. ' 
kating, that the said William Kissane did not jpay 
fo the Appellant Henry Michael Goold the rent 
which was then due, but gave the said Appellant^ 
a bill 6f exchange, payable forty-one days after 
date, and which was not paid until a considerable 
time after the same became due. 

Your Lordships then see how the case stands. 
Yonng Goold goes to Ireland in 1802, and graqts 
this lease in the way which has been stated. Whe* 
ther be was then embarrassed and involved in debt 
oh not, lie seems to have been, at leasts so miich^ 
in want of ready money, that it was material to 
him to have a year's rent paid down, ihst^d of* 
waiting For the usual time of payment, according to 
the custom of the country. And accordingly a bill 
6{^ exchange, payable in December, 1802, was' 
drawn ; and on looking at the original bill you find *" 
a writing on the front of it, which they call an 
endorsement. That is not usually the manner^ 
here, where generally an endorsement is made 
on the back, and not on the face of the bill. 
Kissane was then in possession under the old lease . 
held for these lives, in the full vigour of tbeir . 
youtb and constitution ; and when the new lease 
w^s made, therefore, if this had been perfectly fair 
on all sides, the new lease would be granted in , 
cohsideratioo of the surrender of the old lease. 
But, as one has heard of on other occliasions, it was 
thought safest to have two strings to the bow : and 
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March 6, it so happened, that he had left the old leate in 
V ' 1 Dublin : and he kept both in his possession since 
FRAUD.** 1802: so that one finds it difficult to say, that the 
Tiojr, &c. ' surrender of the old lease was part of the considera- 
tion for the grant of the new lease. The rent was 
the same as that which was reserved in ] 769 ; and 
the lessor had then no right to bind the inherit- 
anccy except by a lease in possession, and at the 
best rent that could be got, and that was nearly 
double the old rent. They said that it was true, 
that as against the remainder-men it was not good ; 
but that it was good as against Goold. But then 
recollect that he covenants that it was valid as 
against the inheritance, and that he bound himself 
to make good the value in case the lease should be 
evicted. 

The old gentleman, although we must not say 
that be was so crafty as he was represented in these 
papers to be, was, at least, very provident, for the 
next week after the execution of the lease he settled 
it on the lady whom he married. It does not ap- 
pear that they made any provision as to the issue ; 
and it so turned out, as might have been expected, 
that there was no issue of that marriage. 

Then after the settlement on the lady, he seems 
to have been casting his eye back upon the trans^ 
action, with respect to the execution of the lease, 
and to have had some doubts whether they were 
not such as rendered its validity rather questionable ; 
perhaps, as it has been represented, because Goold 
bad not told him that he was only tenant for life, 
with a power of leasing at the best rent But 
however that wa?, he, in his will, devises all bis 
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estates real and personal, in trust for the benefit ofMarch6/ 
his children born before his marriage with this lady. ^ ' j 
And then the bill states, that the said William fraud.— 
Kissane, after reciting in his said will that since hisi^j^^^rc!^" 
marriage it had been apprehended that the lease 
by virtue of which he held the lands might be 
evicted, and might therefore not be considered a 
sufficient security for the provision which he had 
made for this lady ; therefore, in order the better 
to secure a provision for his said wife, in case the 
lease should be evicted or determined, be ordered 
end directed his trustees to raise certain sums of 
money for that purpose. 

The way in which KnatchbuU and the other 
Appellants became interested was by a trust deed 
from Goold. 

The bill charges that the lease was made at a 
gross under value, and that it was proved that the 
premises were worth a great deal more rent ; that 
Goold had never been in Ireland before, and was 
unacquainted with the value of the property ; 
although it i^ admitted that Cooke, who was after- 
wards his receiver, was present at the execution of 
the lease. And, on the whole matter, the bill 
prayed that the lease might be set aside, without 
offering the conditions which Kissane would be 
entitled in equity to have annexed to that determi- 
nation. ^ 

We called for the original lease. -I do not know 
whether timber is of any value in the county of 
Tipperary, but Kissane agrees to plant 10,000 trees, 
which were to be suffered to grow for the benefit 
of the landlord. The lease, however, was drawn 

2£2 



408 CASES IN THE HOUSE OF LORDS 



COHIIIDBRA- 
TION, &C. 



March 6, in 8uch a hurry, that this little policy f lis we would 
. ' J call it in the north of England, was forgot; ex- 
pRAUD.^ ^ cept that there was a little entlorsement respecting 
it on the back of the lease. I do not call that ^ 
coi^enant ; for unluckily it would not do as an 
English covenant, not being under seal ; and it 
could at most only amount to a parol agreement, 
on which perhaps an action might be brought. 

The Lord Chancellor of Ireland was of opinion, 
and I beg to be understood as never speaking, of 
his opinions but with the greatest respect, that the 
bill should be dismissed, leaving matters as they 
were before. Now it is impossible that it could 
be right simply to dismiss the bill, because, if the 
lease of 1 802 was valid, the decree ought to have 
directed the old lease to be delivered up : and if that 
had been objected to, because the remainder*men 
were not parties, and they might be interested to 
set aside the new lease; or because Kissane did 
n6t know that Goold was only tenant for life ; still 
such an arrangement might have been made as would 
' have protected Kissane in the possession to the ex- 
tent of the interest under the old lease, as far as 
Goold could have protected him ; so that it was 
impossible it could be right as it stood. 
Fraud. Then another question is whether, without using 

the word Jraud, which is often misunderstood 
when lawyers use it, this is a lease that can 
be sustained.' It was contended by my learned 
friend at the bar (Mr. Wetherel) that there was 
not sufficient charge of fraud to get rid of the 
lease on that ground. But I think he will agree 
with me that if there is that in the bill which, in 
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coiifltruction of law. amounts to a fraud, in the March 6« 
legal sense of that term, it is not necessary that the ^ 



plaintiff should apply that term to it in the bill. fraud.— 
Now, attending to the absolute want of con^Tioy^^^. 
sideration in this case, equity cannot but feel aWaotofooD- 
strong disposition to set aside the lease. He has a" *"^'°"- 
lease for his own life, and those of Dohart}^ and 
Bray ; and however stout these might be, they 
were less valuable lives than the life of this lady, 
eighteen years of age, and of Kissane's son, fourteen 
or sixteen years of age, which were the lives sub- 
stituted in the lease of 1 802. And how can it be 
contended that the substituting, for a lease for 
three old lives, a lease for one old life and two 
young ones, at the same rent, when the lands were 
worth double the old rent, was a transaction in 
which valuable consideration was given by Kissane r 
And then Goold covenants absolutely for the valid- 
ity of the lease ; and, though he got nothing, he 
was liable for the vafue with his purse, and even 
with his person if he could not pay : and further, 
the old lease remains in the hands of the lessee as 
a shield ; I do not say it was intended as a fraud ; 
but there is enough to show that Kissane was 
anxious, in case Groold had quarrelled with the new 
lease, to have the old lease to set up against him. 
And when you consider the temptation of an im- 
mediate sum of money held out to a young man 
greatly in want of ready money ; and then the 
rtotion of wood being given to him, of which there 
was not a stick on the property; and that you do 
not 'find inserted in the lease what was agreed upon 
ias to the plantiiig of trees ; it does dppeuf'to 'iHe 
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that this is a lease fritboot consideration^ giiniig 
value for nothing: and ftom these and the other 
circQinstanoes^ I cannot agree that this bill should 
be dismissed generally, or that the lease of 1802 
is a subsisting lease at all. 

I am always afraid, when dealing with these 
Irish cases, that I may overiook some peculiarity 
in the mode of proceeding in that country. But 
I am authorised to say, that this case has been 
considered by a noble and learned Lord well ac« 
quainted with the Irish practice, and that he 
concurs with me in thi« opinion. But if we order 
the lease of 1802 to be delivered up, wc^must take 
care that justiee is done, and that the enjoyment 
shall continue under the old lease, and that 
Kissane's representatives shouM be relieved from 
the obligationji of the new lease. 

I do not rest much upon the alleged acts of totoh 
firmation in receiving the rent. If the old lease 
had been delivered up, they would have been much 
more material. And without entering into the 
question about leaving a cloud on the title^ the eit« 
cumstance of Kissane's having the old lease iu his 
possession is one which establishes the jurisdiction ; 
for, whether be was an infant at the timeofeze* 
cuting the lease^ and afterwards confiraied it, if k 
was in his power to confirm, or ao adult, he could 
never have gone to law ; for they would liave pulled 
out the old lease, and have said«*-we hold by this 
title. 

Then what I propose is, that the lease of 1802 
be declared void as between Kissane and Goold, 
without prejudice to the old lease* 



ON APPEALS AND WRITS OF ERROR. 41 1 

Then there is another point, as to which I wish March 6, 
to know, whether the parties desire that there m 

should be any further proceeding. Kissane seems fraud.— 
to have thought that his chance for the lady would ^J^^J'^c. " 
be increased if he got the new lease: he weds the State of the 
lease, and then, eo instanti, he marries Miss^^^^^^ 
Chadwick, and settles it on the wife. Now whe-^ifeind 
ther the lease is bad as against Kissane, and whether 
it is bad as against her, a purchaser for the most 
meritorious consideration, that of marriage, are 
different questions: and though this point did not 
require attention in the previous state i>f the pro* 
oeedings, it may be material now. 

This is not much worth her agitating ; but if she 
wishes to agitate that matter, as the Court has not • 
considered this before, I apprehend the cause ought 
to be remitted with a declaration as to these points, 
and so calling the attention of the Court to the state 
of the case as between her and Goold. But if the * 
lease is. bad as between Kissane and Goold, it does 
not appear important for her to carry it further, 
regard b^ing had to the provisions of the will and 
the equities of Goold. 

The Judgment of the House, after the usual re- 
citals, was in these terms : 

'* That the said decree complained of in the said Decree below 
" appeal dismissing the Appellant's bill with costs, ^«'^* ^^ 
*' be and the same is hereby reversed : and it is 
*' hereby declared that the lease of the 2d Oct. 
'^/1802, prayed by the bill to be declared fraudulent 
^^ and void and to be cancelled, is a lease which 
^* ought, as between the lessor and lessee, and those 
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^*, claiming tinder the lessee as ?d«intefW,' totoc de- 
'** livered up and cancelled : but it being repre- 
^ sented to the Lords that the Court of Chancery 
**;in Ireland, having dismissed fhe bill, did not pro- 
'** ©eed to tak^ into consideration whether the relief 
" or any and what part of the relief prayed by the 
^^ bill, in case the lease was to be considered as in- 
*< valid as between the lessor and lessee, and such 
'^ volunteers ought to be granted as against £tiza- 
'' betb Chad wick, now Elizabeth Armstrong, and 
'^* her trustees, or any other points arising in "the 
*' said cause in such cases as aforesaid: it is there- 
" fore ordered that the cause be remitted back to 
*•" the Court of Chancery in Ireland to proceed 
. '* jtherein as may be just, and as is consisteal with 
" Ibis Judgnoent.** 
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I>EO|tE»T.,iii..Qcqob<?r, 1807, by justices of peace against 
A«4er3on^and Co. tanners, finding them liable in a 
penalty, and condeitiningsto^k on tnelr pteiniits sciaed 
iil Au^*t or Sep^mbqr, 1*807, by w ^xci*e oflBcer, 

■ w'wade 'wiibqW evidepce, ,pii complaint of a collector of 
e3u:ise that Anderson and Co. carried on tile trade of 
curriers as virell as tanuers at the same limci contrary to 
law. The goods sold under the decreet, and purchased 
up by Anderson and Co. who brought their action in 
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' i80e» in Ibe Court of Sesuon^ against the excise officers, Feb. 9 ; 
for redaction of the decreet for reasons specified (the March 16, 
decreets being against Anderson and Co* not being one ^^^ 
bf the Reasons specified), and othe^ reasons, and for re- "^""""^ ~ ^ 
petition of their money, and for dama^. Preliminary ^^""^p^^a 
defences founded on want of jurisdiction in the Court, court ht 
because the decreet rested on revenue statutes, on want sbssiov^ kc 
of a months previous notice to the officer, and on the — irrbgula- 
alleged expiration of the time for, bringing the action ^^"^^ — 
/three months), repelled : and interlocutor of the Lord ''•*a^'"*- 
Ordinary on the merits reducing the decreet, and find- 
ing the pursuers entitled to repetition of their money, 
but assoilzieing the defenders from the conclusion for 
damages. The interlocutor acquiesced in by the pur- 
suers, who dropped their claim for damages, and the > 
interlocutor adhered to by the Court. Difficulties in the 
Dom. Proc. because the summons contained a conclu- 
sion for damages, though not insisted upon after the 
Lord Ordinary^s interlocutor; and because the reason 
that the decreet was against Andenson and Co. was not 
specified in the summons, and question whether it could 
be taken advantage of under the words ** other re(Mns .*" 
but the judgment AFFIRMED. 



J. HIS was an action by Anderson and Co.. 
tanners in Beith, in Ayrshire, against Iver Camp- 
bell, collector, and Archibald Douglas, supervisor 
of excise, to iieduce a decreet of justices, made on 
complaint of the collector, condemning the whole 
stock in the drying-sheds of the pursuera^ con- 
sisting of uncurried skins, which had been seized 
by Douglas, the excise officer, on the alleged grovnd 
that the pursuers were in partnership with a cdrrier 
in Beith, contrary to law; and for repetition of the 
nooney paid by the pursuers for their own skins 
when sold by roup under the decreet ; and also for 
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The complaint wa^ founded on the statute 
1 Jac. 1. cap. 22. sect. 6. which enacts — '* that no 
^^ person or persons using the mystery of tanning 
leather shall occupy or use the craft or mystery 
of a shoe-maker, currier, butcher, or of any 
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COURT OF 

SBMlOMy &C. ,, , .^ . . . . ,, 

^iRRsauLA- ^' Other artificer, using or exercising the cutting or 
PLULMHo. " working of leather :** and on the statutes 9 Anne, 
cap. II. and 24 Geo. S. cap. ig. referring to the 
first mentioned act^ and reciting—^* the due execu- 
'' tion whereof hath been and is of great import- 
'' ance to the public good and service of this realm, 
*^ and will very much contribute to the ascertaining 
^ and collection of the duties by this act intended 
'^ to be granted : ** from which last words it was 
contended that the acts were all revenue statutes. 

The decreet proceeding merely on the statement 
of the complainer, without any evidence, was in 
these terms :— - 



" At Saltcoats, the Sth of Oct. 1 807 years. 
Decreet ^^ Upon a complaint at the instance of Iver 

Campbell, Esq. collector of excise, to the Honour- 
able his Majesty's Justices of the Peace for the 
county of Ayr, against fVilliam Anderson and 
Company in Beith, for exercising the trade of a 
tanner along with the trade of a qurrier, or other 
cutter of leather, contrary to law, and having 
in their possession 90 hides, 104 calf-skins, 
52 bog-skins, and 5 sheep^skins, all seized by 
Archibald Douglas, supervisor of excise at Kil- 
marnook, the said justices, consisting of, &c. &c. 
having considered the above complaint, and. the 
laws of excise made in that, behalf, and haviffg 
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" heard parties at full length, condeiDD the seizure Fell. 9;, 
*' therein mentioned, as craved ; and appointed theig]^. ' 
tanned leather specified to be rouped and sold "^--"-n^ 

JUaiSDK 
TIO» OP 
COURT 

SBssibir, &c. 



for behoof of his Miyesty and seizure-maker ; ^'^^"'^'°* 



» TIO» OP THB 

*' and decerned, and thereby decern, the said court op 

•^ , SBSSIOVi &«.. 

'* William Anderson and Company in 3/. sterling, —iRRBauLA- 
** to which, on account of favourable circumstances, J^^"^ 
^^ they mitigate the statuary penalty^ and ordain 
^' them to make payment thereof to the complainer^ 
^' together with the expense of recovery, if need- 
'* ful ; and further, ordain this their sentence to 
** be put into due and lawful execution by ofiieers 
'* of excise, constables of the peace, and decern." 

The seizure was made in the end of August, orl^^s* 
beginning of September, 1807 ; and on the 6th 
October, 1807, the day after the date of the de* 
creet, the goods were sold under it, and purchased 
up by the pursuers for 120/. for which sum, with 
the S/. penalty,, they brought their action, as 
above-mentioned, in the Court of Session, in Jan. 
IBOg. 

The defenders gave in preliminary defences, 23 Geo. 3.c8p. 
founded on certain statutes limiting actions against 3/cap.S7. 
revenue officers, for matters done by them in that 
character, in certain cases, to three months, and 
requiring a moAth*s notice to be given to the officer 
of the revenue before the action is brought. They 
further stated, as a preliminary defence, that the 
Court of Session bad no jurisdiction in the matter. 

The preliminary defences were repelled by Lord May 12,1 a lo. 
Wobdhouslee, Ordinary, and by the Court. 
. The cause then came 00 to be heard on the ^8thP«^«^» '^^i* 
Nov. 1^12, before. Lord Gillies, Ordinary, who pro- 
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Feb. 9; nbuticed the following interlocutor : — ** sustains the 
lels! ' *' reasons of reduction, reduces, decerns, and declares, 
"^^-^^^^^-^^ *^ conform to the conclusions libelled : finds the 
Tjo»*oF^TH« " defenders also liable to the pursuers in repetition 
coDRTOF "of the Slim of 123/. sterling, libelled as having 
— .iRREGuui-*' been illegally extorted from them by the de- 
plIadTko. ** fendefs, and interest thereof from 1 1th Nov. 
LoidOrdU ^^ 1B07, until pay plenty and decerns : assoilzies the 
f*'^*'^«r ** defenders fropi the claim of damages concluded 
28,1819. "for^ and decerns: but finds them liable to the 
** pursuers in expenses,'* &c, 
'The pursuers acquiesced in this interlocutor, and, 
in the subsequent proceedings before the Court, 
d&im^d only the money extorted from them, and 
thfe' rfedbclion of the decreet. The Court, on ad- 
vising a petition and answers, adhered to the Lord 
0Minarj^*8 interlocutor ; and, afterwards^ on a se- 
c6ttil' |>etitlon, and after having directed the ar-' 
gutn^nt to be stated in tnemorials, they adhered to 
'h^*rL°^ tHfcTrforb6r judgment. From this judgment Ihe 
June 14, defenders appealed. ' 

1814. rpj^g following cases, respecting the jurisdiction 

'"" ' b^*the Court of Session, with reference to revenue 
questions, decided before and siAce the Union, were 
stated' in the printed case for the Respondents: 

Cases decided before the Union i-^Kcith against 
Murray, lOth Dec. 1675— 7%e Tacksmen of the 
Impost of Edinburgh against Young and Others, 
.;.( r j^a^Teb. \iS^\—t)uke of Hamilton v. Laird of 
Ctackwannan^ lAXh Dec. 1665 — Lord Cohille' v. . 
fe^h of Kinrosi, 1 5th December, \66Q—I>ukc 
Hamilion'd: Laitd of Altar dynty 6th Dec. .1 657— 
SteivaH' {)• Jiiichison, '17th Jan. ims—Diike 
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Hamilton y. Maxwell^ 29th Feb. ^Bfi'—Jngtis v.l^^i . 
Laird of Balfour, 25tb June, l^S—CgUector ml ^' '; 
General of Taxations v. the Director of the jCffafi-r^'^'-^'^ 
cellar jf, 22d Jan. 1669— Collector of Taofl?!. v.^okop^tk* 
Masters and Servants of the Mint-house, eodemP^'^^^^ 

•' SBSSIOKy etc. 

die. Duke of Hamilton v. Feuars of the ^i«jg**.— irrboula- 
Property, I4th July, 1660— Pearson v. Townofl^Z^^o. 
Montrose, 23d June, 1669. 

Since the Union, the following case^ haye beqnFa<KCol.|». 
decided :— Case of fFm. Reid, 19tb July, i7^Pi^** 
in which the matter of jurisdiction w^s partiqilfxly 
considered by the Court— competitipj\ b^tjnfcien 
Commissioners of Excise and Creditors of JUafiof 
Northesk, January, 1 7 24 (Dictionary,, vpl. , ^ ; 1 ^ ^ 
p. 25, voce Kin^). Hamilton v. Legrand^ ^\^.^^\ i 
1733--- Ogilvifi V. fVingate,, 1st Feb. ii^y—J^hc^ 
Creditors of Burnet v. Murray and his Myes^/) 
Advocate, 7th July, 1754, affirmed in the H^usi^. 
of Lords, on 24th Feb. 17S5 — Locke y. Tw^4fft^ 
Sd Dec. 1703 — Robertson v. Jardine, 3.th J^lytt i- / ., 
1802 — also the case of Guthrie v. Cotpanr \oi^^ . /. / ; 
Dec. I8O7. , f - r ^ ^ 

The Court of Session has an undoubted jurisdjCf^Bnpondentt* 
tion over justices of peace and other, inferior ^wrt9,f^ "***'*'' 
where they have exceeded their powers i-^Countes^, 
of Loudon V. Trustees of Ayrshir(, 28th, My, 
1793— Pa^i/fo V. Maxwell, 25th Jun^ 1779. . .- j^ 

Lord Advocate and Solicitor General, (for rtt^^Fcb. g^ isis. 

Appellants). 1st, Whether the jQourt of Session^ 

. has jurisdiction.T— 2d, Whether the action ought^ 

not to have been brought within the t^ree monthft 

limited by the 8tatute.-^8d, Whet|;ier a q^pnth^s^ 
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M**' h '« previous notice ought not to have been given to the 

1818. ' officer. 

l8t. That depends on whether these are revenue 
statutes. If they are statutes merely for the regu- 

COURT OF lation of trade, the Court of Session has iurisdiction. 

— issEouLA- If they are revenue statutes, the Court of Ex- 

PLBADivo. chequer alone has the jurisdiction by stat. 6 Anne, 
cap. 25. The stat. 1 Jac. 1. cap. 22. if originally 
intended for the mere regulation of the trade, was 
made a revenue stat by the act of 9 Anne, cap. 1 1 ; 
and the stat. 24 Geo. 8. cap. 19* declared that 
these extended to Scotland. They did so extend 
by the act of Union ; but doubts had been enter- 
tained; the purpose of removing the doubts was the 
better colleetion of the revenue^ so that this was 
equal to a positive declaration that these were re- 
venue statutes. The Court of Exchequer was in- 
stituted by the 6th of Anne, cap. 26. whidi enacts. 

Sect. 6. *' that all and every the revenues and duties, &c. 
** and all informations, actions, &c. touching or 
*^ concerning the belbre-mentioned matters ; and 
^* all prosecutions, remedies, and accounts, for or 
^ concerning the same, &c. shall be within the 
^* jurisdiction and authority of the said Court of 
^^ Exchequer in Scotland, and hereby are asmeatd 
^' to the said Court.'' There is no statute giving 
any such jurisdiction to the Court of Session, and 
the only alteration ha& been with respect to the 
powers given to the justices. The eases of jRmMey 
V. Adderton^ Kilk* 308; and Dukt ofQuemsberry 
V. Offkera of State^ Fac. Coll. Deo- 15, I807, 
wercf decided upon this view of the Juriadicttdo. 
(Lard Eldon^ C. The question in this country in 
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such a case would be, not lyhether the Court of Feb. 9; 
King's Bench could try whether the penalty had 18I8. ' 
been incurred, but whether it might not say that ^*— \^— -^ 
the decreet of the justices was bad on the face of^j^iropTHB 
it.) There was nothing in the summons respecting coo»t ow 
the irregularity, and no such question was argued, ^irrboula- 

RITY. 

PLSADINSw 



except that it was said that the justices had pro- *"^-"" 
ceeded without evidence ; and if so, the party had 
his remedy by appeal to the Quarter Sessions, or 
the Exchequer. But here he calls on the Court of 
Session to decide, not oh the irregularity, but on 
the merits : and the Court, having sustained its 
own competency, then reduced the decreet on the 
merits, and not on the form.-^2dly. If these were 
revenue statutes, the action should have been brought 
within three months. This is made necessary by 
the statute 28 Geo. 3. cap. 37. which extends tossGto.s. 
Scotland, as was held by the Court of Session in gg^Q^'. 3. 
Grant v. Harper^ Feb. 1810. But fifteen months ^ap. 37. 
elapsed before the commencement of this action.— 
Sdly, The pursuers did not give the month's prie- 
vious notice required by the statutes to be given to 
the officer, if the act, whether wrong, or beyond 
his duty or not, was done in his character of excise 
officer. This was done in his character of excise- 
man. 

With respect to the argument that the statutes 
did not extend to Scotland, because* the prqceedings 
there mentioned were unknown in Scotland, the 
CMBt of Surtees v. AUany decided in this House, SuHen o. 
?ra» an answer. This personal action is a nullity, g'^^^^^*' 
faeoaiMe the money was- paid into the Exchequer 
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Feb. 9; before it was brought, Scott v. Shearman^ 3 blacL 

March 16, ^^^ 
1818. 977- 

"v^— ^ The Court of Session may quash the order where 
the question is whether it is a revenue case or not ; 
COURT OP but it i& clear that these are revenue statutes, and 
— iRRBouLA- the language of the Court in Ramsay v. Addertofu 
JlII^mo. ^^ ^^^^ ^f Q^^^Mberry t?. Officers of Statt^ 
2t Geo. 3. might be quoted against their own judgment in this 
^Gto^3. case. Supposing these to be revenue statutes, the 
cap. t. action was clearly precluded by lapse of time and 

cap. 27. * ^^ni of notice. The officer had no control over 
^p^f'jQ the justices; and he would be in a very hard situa- 
tion if this personal action could be sustained 
against him while the decree was in force, and no 
sufficient ground to reduce it had been laid in their 
summons* 

Sir S. Ramilly and Mr. H^arren (for the Re^ 
spondents). This was merely an action to recover 
money, taken from the Respondents without law* 
ful warrant, and therefore received to their use. 
And it is unnecessary to enter into the questi<m« 
whether these were or were not revenue statutes; 
for, admitting all this, yet the decreet being a 
nullity, they paid the money in their own wjtmg, 
and had a right to recover it. They say there is 
good ground in our summons to reduce the decreet 
But we did not know what the decreet was. Tbejr 
refused to show it ; and ^all we knew was, that 
under colour of some decree, ^tbhey seized our pro- 
perty. The sinele question is whether bur money 
has not been taken from its without a^y aumonljr 

V 'Of 
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j|t aU;. and» (pveQ if these statutes do extend toFeb.o, 
Scotland, the liaiitation and notice do not apply to jaia. ' 
actions for tljp recovery of the money, but to ^-;^— v^;^ 
actions of trespass or tort; fVallace v. Smithy 5 East- Zlvll^^^ 
'115.122; and the reason for the notice is stateidcouRVoJ^ - • 
to be, that the offacer may have an opportunity to ^irsiigoli^ 
tender^ aniends. The summons originally ^yaa f^r^^^^^^ 
piroduction of the decreet, repetition of the money, j^j^^ ,,. 
and damages. It was dismissed as to the damages ^*|J^2»^'^* 
by Lord Qillies. We submitted, and it stands as 
if there had been no claim for damaoes in the 
summons which relieves us from the obligation of 
xiotice. The decreet could not be sustained as it ' " 
was against Anderson and Co. This waS; decided 
in England in Rex .«?. Harrison and Co. 8 T. fC. 
508. and there Lord Kenyon said that Hhe (!:!oQrt 
was bound in duty to take care that these sumoiary 
convictions ,were regplar^ whether the parties .ob- 
jected or not. How could they know on this con- 
viction who was to pay the penalty r Of whom 
was it to be demanded ? Who were Anderson an4 
Cor ? There is no information in this decreet. 
The pqnalty is 3/. But it might be 3000/. Tliere 
are at least as maay defects as lines in it. But it 
win be sufficient to mention one or two. The evi- 
dence is not naentloned ; and the decreet being sub- 
ject to appeal, how is the Court of Appeal to judge 
of it} According to their own books, this is a 
<)ecisive objection* A complaint was laid before 
them, and what is the substance of the information 
received by them ? Not a syllable appears. The 
seizure maker is Archibald Douglas, and, having 
heard him, tbejr condemn the leather to be rouped 
TOL. ▼. 2 F 
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and lold for behoof of his Majesty and the seizure-^ 
maker t he being the only witness. Interest was 
an objection to a witness even here, much aiore in 
Scotland. In the English law the cases required 
that the name of the witness should be Sjet out, that 
it might be seen that the penalty was not given to 
the witness. But here it is stated that it is so given. 
Then it does not appe9r that the examination was 
on oath. There must be some form of proceeding 
by which they are bound in Scotland, though there 
may not be the same strictness as here. The de- 
creet should also set forth the description of stock, 
that it might be seen that it was illegal stock. All 
these are fatal objections, and the conviotion is a 
nullity, and we are entitled to a repetition of our 
money. — {Lord Eldon, C. This action is originally 
brought mixing assumpsit and tort. If the pro- 
ceeding had been here, if you said a word about 
tarty you must have given notice. Can you, by 
slipping in a count for money had and received, 
get rid of that ? Then, if this is assumpsit for 
123/. the question arises whether the payment was, 
or was not voluntary. If you brought your action 
for damages, after getting rid of the conviction, it 
must be within three months.) If it had been for 
damages alone, that would be the case, but the 
claim for damages has here ceased, and the action 
is for recovery of our money. {Lord Eldon^ C. 
It was originally for more, and th^ d^maud is jrt- 
duoed by sentence ; and the point th^ argue J9, 
that as it was brought originally for mpre thyin 1^ 
money paid, you should have given^. a:JnofEU^<s 
notice.) Our memorial, below stated thaf. alL we 
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claimed was a rcpethioo of our money. They rely ^h. 9, 
on Stat. 28 Gea 3.. cap. 37. But that could apply isis! 
only if the action were brought in the Exchequer, '^— ^v-r-^ 
which had jurisdiction^ but not exclusively. All Trov^^THE 
the terms of it were applicable to a court where ^^^^"^ of * 

t .1 • • • » 11 I SESSION, &C. 

the trial must be by jury. It never could apply to — irregu^^^- 
proceedings in the Court of Ses«ion. If the action "^•'" -'^ 
had been brought in the Exchequer, they would 
hare had the advantage of the statute. But it is 
brought in the Court of Session, to whose proceed- 
ings the statute cannot apply. {Lord Eldon^ C. 
You bring your action fifteen months after the 
seizure, upon this state of facts. They purchased 
their own goods ; and I do not find that you then 
questioned their right to retain the money ; and 
the money is paid into his Majesty *s Exchequer. 
Can you then^ in an action against the individual 
who made the seizure, recoTcr that money which, 
before he bad notice of your purpose, he paid in|o 
the Exchequer? It has been decided in this 
coulitfy that the courts are to take notice of the 
tinae when the oflicer is called upon to pay the 
money into the Exchequer.) He paid it in, bis 
ovim wrong. {Lord Eldon, C. He could not help 
^yiqg it.) They protested, and he might haye 
stated that circumstance, and that it was alleged 
diat the seizure and conviction weve ill^al. The . 
diehy was in consequence of applications to the 
ISxcise Office to settle the matter: The next objec- 
tion was, that we ought to have appealed to the 
Ouft<*ter Sessions. But it has been decided in Scot- 
land that the jurisdiction of the superior conrt is 
not taken away, unless by express wordb, or necai^ 

2 F2 
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Feb. 9, saiy itnpHcation ; Guthrie v. Cawatip Fae.^ CoM 
Marehie, jgQ^. ^jjj ^,g^ .j^ England, iJ^r v. /«*«^, 8 T. 

R. 540, 544 — Rej: V. SparrcWf 2 Bur. J 042. 
lat, Then we say that this decreet was a nullity.^ — 
couKTov 3d» That the statutes requiring notice and com- 
— iRREGULA-.iiiencement of the action within three months can- 
*"a"^ not apply to a proceeding in the ('ourt of Session. — 
Vid: Cotes, ^^^Yf That the jurisdiction of the Court of Session 
t':*- __ -cannot be taken away by general words. But there 
Cotes V, is another objection, that the action is exclusively 
r/^1s7 triable in the Court of Exchequer. It is clear that 
the Court of Session has jurisdiction over the pro- 
•ceedings of magistrates, as the Court of King's 
iBenoh has here ; and, if a decreet is appealed from, 
though an excise officer is connected with it, the 
Court of Exchequer has no more power to remove 
the cause than the Court of Exchequer has here to 
remove a cause from King's Bench, where ^e 
questton is whether the powers given to magistrates 
have bee,n properly executed. And by stat. 6 Anne, 
cap. 26. the Court of Exchequer is put on the 
same footing as the Court of Exchequer here. 
Suppose then an action of trespass brought against 
an officer of excise in the King's Bench, or Com- 
mon Pleas, it was never argued that the oflicer could 
plead that he was an excise officer, and not bound 
io ansiver. A special application must be made 
io the Court of Exchequer, which might, if they 
thought proper, remove the cause by a proceeding 
An the nature of an injunction ; not that (he Court 
cf.King^s Bench could not entertain the.cause at all, 
but. that the officer has the privileg<e of beiag3Ued 
in the Exchequer. That is the principle ; Crispev. 
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Campbelly 1 Anst 205. N. If it be the privilege of Feb. 9, 
the officer, as Eyre, Ch. B. there states itj thecals! 
officer onght to apply for it. If he does tiot, he ^ 



waives it. In this case they did not apply to Ihe iio"oF*Tia 
Exchequer, and waived the privilege; and there c<^^" of 
was one part of the case here so definitely belonging — ibreoulI- 
to the Court of Session, that the Court of Exchequer pinDiwo. 
could not remove it : viz. the authority to quash or 
reduce the decreet. {Lord Eldon,C, The summons 
claims two things, a repetition of the money, and 
damages. The Court has negatived the damages, 
and given you a repetition of the money and the 
whole of the expenses. You admit that the claim 
for damages cannot be supported ; but then that 
demand occasioned almost all the other questions. 
But how could one part be removed, and not the 
other?) The Court of Session has clearly the 
jurisdiction over the principal matter, via. whether 
the magistrates have properly executed their powers, 
and the incident follows the principal matter. 
{Lord Eldon, C. How could the whole have been 
removed ?) 

Lord Advocate.-^ cannot state any process for 
that purpose. If the Court of Exchequer wereio 
issue an injunction, the consequence might be a 
general warrant to commit the Barons. The fact 
is, that the Exchequer has the exclusive jorisdie^ 
tion in revenue fnatters ; the Court pf Session an 
exclusive jurisdiction in common questions; and 
the Court will consider whether it baa jurisdidtioa 
without ataedding to any application- by auotUr 
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March 10, this illegal decreet, the money paid for them was 
^^^^' J illegally extorted from the pursuers. 

JUBIS^IC- 

SuBT OF™^ ^^^ ^^^^ C^) '^'^" ^** * proceeding for the 

SESSION, &c. reduction, if I may so express it^ of a conviction 

^TT.— " against Anderson and Co. under certain acts of 

W'g^pi wO' parliament^ for carrying on the business of tanning 

and currying leather at the same time. There were 

several questions in the case. 1st, Whether this 

^ was a valid conviction, as being a conviction, in a 

criminal proceeding against Anderson and Co. 2d^ 

^ ^ ^ ^ It wa^ objected not only-^hat this was a conviction 

y.^. . >t ! I ia^fcriipinal proceeding against Anderson and Co. 

-;L o;' / ;i . '/by 'tb»t description ; and that though a description 

io : r.: ii n.j ^ ^^^^ i^n^ j^aj y^^j^ h^ij gpgj in ^yij proceed- 

^^t^i ' >. '^^"S'^ necessary in a criminal proceeding to 

*.nT(ot ^it j^rvpWvW.ith certainty who are or arfe not Convicted; 

sir '*^v,n /iM^but also that ihe conviction was bad for various 

3< ):^,;u? r . '6ther)hsliif6ns apparent on the face of it. But 

r 3 j'li h B ^j^g. Appellants contended that, supposing they 

^., were; wrong in all this, the Court of Session had 

Qot jurisdiction, however unjust the conviction in 

.ftself; and that the provisions of the statutes asto the 

fime within which the action might be brought, 

and as to the month's previous notice to the officer 

had not been complied with. I have considered 

t thecase with a great deal of attention; and although 

*therfe' are difficulties in it, I am of opinion, upon 

tl)e whole/ that the Court below is. in the right, 

,.an4 tb9t there is nat.reasoa«affieieiit^ reverse this 

^idociiioiiv ^ 

••" V '''■"'"'* '"''5d«grneni affirmed; ' ' "" 
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AGENT. 
( Vide Factor.) 

A FACTOR who is «uch in the sense 
of agent or receiver, is not bound 
to a strict administration, nor an- 
swerable for loss arising from the 
omissfon to adopt it. {Macdaaotd 
V. Buchan (Scotch), 182, 1S3.) 

It seems that when an agent neglecU 
to keep his principal's accounts in 
such a way that he can immedi- 
ately, or within a reasonable time, 
produce them when called upon, 
if the principal, owing to the 
delay, brings an action against the 
agent, although the agent's ac- 
counts should, when produced, be 
found to be correct, he shall not 
have his costs, (ib. 133.) 

AGREEMENT. 

( Vide Stec. Per.) 

Agreement in writing in 1800, be- 
tween A. and B. for a lease to B. 
of a farm belonging to A. for three 
lives generally, no particular lives 
being named. C. purchases the 
farm from A. subject to the agree- 
ment, and receives rent from B. 
. who occupied the farm under the 



agreement till 1808, when B. 
discontinued the payment of rent, 
because C. who had not seen the 
agreement till 1807, then refused 
to perform it. Bill by B. in 1809, 
for specific performance, naming 
the lives of thre^ of the tenant's 
children, and decreed accordingly 
in the Court below ; and the de- 
cree afBrmed in the House of 
Lords, with soipe variations re-. 
specting the perfonnance of pre- 
vious conditions by the tenant. 
Lord Eldon, C. observing— '' The 
** estate was purchased subject to 
'' the agreement; and the equity 
<' of the case is, that the agree- 
** ment should have been made 
**' good at the time of the pur- 
** chase; and though it is objected 
'* that the naming of the lives now 
<' renders the performance a dif- 
'< ferent thing (which is the case) 
*< from what it would have been if 
** the lives had been originally 
** named, since lives might then 
** have been named, which might 
*' have dropped by this time, yet 
<* it is clear that the parties were 
«< going on as if the one had been 
^< entitled to perfonni|noe, and the 
'< other had been bound to pcr- 
^* form; so there seems to have 
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** been a mutual debult. I have 
*' said these few words, because I 
" am anxious that this should not 
« be understood as a decision^ 
" that under such an agreement 
•' as thisy a party may lay by as 
«< long as he pleases, and then 
f« apply with effect for a specific 
'* performance. It it only on the 
** particular circumstances of the 
** case, taking it out of a general 
** rule> that the decision is founded." 
NotwithsUnding the alterations made 
in thef decree, as to the conditions 
to be peHbrmed by the tenant, he 
wia» allowed 100/. costs, the Appel- 
lant not having called below for the 
proper provisions as to (hese condi- 
tions ; and the tenant having been 
cottsiderably harassed with ex- 
penses, in the course of the suit, 
ind with actions for use and occu«- 
pation« {Kensington (Lord) v. 
PhilUps (English), 61, 62.) 

AllBITRATION. 

ARBrtsA, well known to the parties 
concerned for his skill in the sub- 
ject of reference, acting under 
ailbmissions recittng that the par- 
ties had *' confidence in him as a 
«' fit person," and had << confi- 
« dence in his judgment*' to carry 
into efect certain improvements 
upon lands, and apportion the ex- 
pense among the parties, refuses 
to communicate, the notes of his 
opinion^ pr a, draft of the nward, 
before, it was ,>fi*onouQced to one 
of.thfB p(j^rtie^ applying jfor such 



notes or draft, and refuses to re- 
ceive proof of alleged material 
facts laid before him by the same 
]liirly ( he being himself a compe- 
tent judge of the subject, and 
chosen for that reason, and having 
no doubt in his niind ; the award 
was held good, notwithstandmg 
such refusal: for (per Lord 
Eldon, C.) an arbiter is not bound 
in all cases to receive evidence, 
whether it will have any effect on 
his mind or not But even in the 
law of Scotland, which attaches so 
much vidue to arbitration, a re- 
fusal by an arbiter to receive proof, 
where proof is necessary, may 
amount to what they would con- 
sider as a ground fbr setting aside 
an award. 
An arbiter has an interest in the sub- 
ject of reference, and this is well 
known to the parties before they 
sign the submission ; the awaid is 
good notwithstanding the interest. 
Five parties agree to refer the di- 
rection of certain extensive im- 
provements, and the apportioning 
of the expense among them to an 
arbiter, the subminsion bearing 
that the award is to be pronounced, 
" betwixt and the day of ,'' 
(omitting the usual words, next to 
come) " or between and any 
" further day to which this sub- 
'< mission may be prorogated, and 
*' which he (the arbiter) is hereby 
" empowered to do at pleasure." 
Three of the parties sign the sab- 
mission in March, 1811. The. 
arbiter prorogated the submiesfon 
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Mitk0 M$Yi%^mmb0r, 1811, mi 
M Wovember, 1813. The two 
odMT ptrtief tigned tbt salmiisiMs, 
oM m the dOth March» Cke other 
oa the 9th A{>ril^ 181S, and the 
award was pronoanced in May, 
181 8> when the work was com- 
pleted. One of the parties who 
fiiiBt signed, endeavours to get rid 
of the award, on the ground that 
the legal time had expired, the 
prorogations being ineffectual, be* 
cause two of the parties had not 
signed the submission till after the 
date of the last of them. Bat 
beld^ tliat as the party had seen 
t^ work going on in the interval 
between 1811 and 1813, without 
intimating any such objection, he 
must be considered as having 
waived it, and should not be per- 
mitted to take advantage of it 
aifWp the completion of the work. 
Arbiter in his award goes beyond the 
limits of the submission: this does 
not vitiate the whole award, but 
the excett held pro nan scripio, 
and the award good to the extent 
of the power. (Johnston v, Cheape 
(Scotch), 247, 24.8, 249, 263, 
264, 265.) 



B. 



BANKRUPTS. 



Powers of the commissioners as to 
breaking open the outer doors of 
houses, shops. Sec. (Burdd^ t^. 
Akboi (fitfglisli), 198.) 



CHAPTER. 

{Vide Deavs.) 

CONTEMPT. 

( Vide pRiviLfioe.) 

The Commons' House of Parliaraent 
may commit for contempt. (Bur- 
dett V. Abbot (English), 165.) 

The following question being- put to 
the judges — *' If the Court of 
** Common Pleas having adjudged 
*^ an act to be a contempt of Court, 
*< had committed for the contempt, 
*' under a warrant, stating sucl^ 
*^ adjudication generally, without 
*' the particular circumstances, and 
^* the matter were brought before 
** the Court of King's Bench, by 
** return to a writ of hab, carp* ; 
** the return setting forth the 
** warrant, stating such adjudica- 
'^ tion generally, whether in that 
<* case the Court of King's Bench 
** would discharge the prisoner 
*< because the particular fiM:ts and, 
" circumstances, out of which the 
** contempt arose, were not set 
** forth in the warrant ? ** 

It was answered in the negative. 
(». 199. 200.) 



CONTRACT. 

CoDTRAer for purchase of lands; 
100 acres arri^fe, 700 acres pas«^' 
cure ; the purchaser't ^* dntry to 
^ commence at Whitsunday y 1807^ 



"T^nt 



nmoA. 



' ** tlai tMt %re tt to hiive rigbt to 

• ** ^heer&p and ytar 1807/* and 

ditpoMbn, asfl^ittg **ike rent 

'*for crop and year, 1807.'' The 

furm at th^ time of' the sale in 

' ponneMion of % tenant at a rent 

. -payifito'tMie hdf at Candlemas, 

^' the olfberlialf at Lammas, in each 

; year. Held that the seller, not 

' Ihepunchaser, was entitled to the 

' rent, payable by the tenant at 

these tir6 terms in 1807. N. B. 

The purchaser obtaiited possession 

"^ ot'^ 'gfttts and houses 'at Whit- 

• tnnday; 16b7, and of the arable 
lafid a^t* the separation of the 

•' etid^flN»nn^^i<Mind in that year. 
^^'{mppa^yfiJVaihiMon (Scotch), 

• Mortal *>^I''i-:> •»' 

.9")r "t ♦[> Ofi ur ?• . ^ .,. , ' . ■ • 

^A\.i£o^iiS&' takXei\tii alterations were 

• madk In ^bm; Ttoi'.' fn a decree 
''' ^ppellecf'from,' but affirmed as to 
''y the 'principal matter; yet, as the 
'^^ ''Appellant had not called for these 
'^' alterations below, ^nd as the Re* 
'^^ s'pondent had Been considerably 
- 'liaraBsed witfi actions and ex- 
penses, the Appellant was ordered 

^^ to- pay costs: ' (Kensington (Lord) 
^ t;. PhiBipi (lE,tig\m),'6i;62.) 
^^ere brrors'ire 4i^gded in Dom. 
^''^6cl hdffhMii^ feeen argued be- 
Jowy although they ma(y be well 
'*'* w6ithy^P6onE£lSeratimr,the house 
^^^Vilh-betkiise tft^t^ei'ciiflt argued 
' 'bi&if,'^\)AemiiViSitilX Hi ctror 



to paf 'eosm^ '«s«if HmyhtA^ai 
been argued at allin Doos^Pk'oc* 
(HoniR «. O'RmIfy (English), 
^8, SM.) 



D. 

DEAN (AND CHAPT£B). 

Under the words of the Charter of 
incorporation of the Dean and 
Chapter of the Cathedral diurch 
of H. T., Dublin, ordaining that 
** the Archdeacon, &c. can and 
** may enjoy a stall in the choir, 
** and a Toice and place in the 
*< Chapter in all Chapter actSyftc;" 
he has a voice in ail its corporato 
acts, and not merely in the acts 
of that Chapter considered as the 
Archbishop's council: and, is 
seems, he may vote by proxy. 
{Kildare v. Smiftk (Irish), 225.) 



DEBTOR. 

( Vide MAoisTRATaa — ^Prisonba.) 

Unprr what circumstances a Debtor 
is entitled to liberation on bill of 
health. (RiUkie v. Mngiftrata 9f 
Canongate (Scotch), 87.) 

DECREET. 
(Vidit Arbitration— -Ii^^SG^A- 
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Divi^B of IVeetitAd 'esrscdi ft^J.^R. 
liepliew and libii'ttt liiW olf MRMrix 
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forlifeitild on kiidocoMe^ "< e^niui 
•^^ awtmigst hU iikUthtn kuwfidhf he- 
^goUdnf tqutdfy^ at the age of 
** twenty-one, and their heirs as 
** tenants in e ^ mm o n •• hut if only one 
<* child diall live touttainsuchage^to 
** him to her, and his or her heirs, at 
•* his or her age of twenty-one years: 
** and in case my said nepheto shall 
*^ (He mtheiut lawful issue, or such 
** laxvfulissue shall die before twenty- 
'* one^ then over. Held by the 
Court of K. B. and judgment 
affirmed in Dom. Proc. that the 
children of J. R. took a vested re- 
mainder. (Randoll v. Doe (Eng- 
lish), 202, 203.) 

DOORS (BREAKING OPEK). 

{Vide VtLViis,Mn.) 

^ By the common law, no House 
** may be broke open by the officer 
•• of the King at the rait of a 
** common person, otherwise at the 
« suit of the King/' Per Treby, 
Ch. J. {Burdett v. Abbot (Eng- 
lish), 198.) 

ELECTION. 

Trk set or constitution of Inver- 
keithing requiring that the mem- 
bers of council should be resident 
burgesses, the clerks at the elec- 
tion of a delegate for that burgh, 

'^\fi 1^1% refbsed' to reckon the 
votes of two persons whose names 
had been entered in the minutes, 
as part of tile ttMigistratea and 

;it0w0 QOiM)ci], aeaeiaWod /or the 
.(^{^01^ pf t^o election, and to 



whom the qualifyi^gioatfi ^ia4 been 
adnunistered cby.bin^«Blf,rii^ oon- 
sequence of aa ^(bje^ion.ii^iXi ac- 
count of non-residence; t)ie «fact 
of noii*>resideoq& b^iqg, n^rious 
and consistent with the jclerk's 
owB knowledge; and^thevajection 
of these two votes govevaiQg-the 
return, . Complaint under,; the 
statute 16 Geo. 2. cap. 1 |.-,agijnst 
the clerk, asd judgoiept ^y .the 
Court of SaBftion, . tiMit ^ .bad 
tocurred the . * pei^allie*, • ^pf - ^hat 
statute, on tbo' gfou^ ^^^nthe 
officer. <^inw ^ound-(b9|it^{iE>c#on 
th» vol6% of ail tfeiq^e -f^Ha^peMMMnes 
appealed M lOfMabOT^iPfi ffi^^cM 
,09> she Uuisli^ rnc^^fWrtv^nd 
which he was not entitled fq^^k ; 
and that bonajides was no defence. 
This judgnk^hi^'iie^ersed by the 
House of Lords for want of aver- 
ment fn the 'cdmplafnt tha^' the 

' complitiner wflk dotyeTect^ti'd^e- 
gate, the si;aiut€t h^fif^girei;! the 
penalties to ttie per^pp t^ filected. 

. And also for want of .8^ffipient 
evidence of that fi^ct ; ;the town 
books, With names in$cribed,f the 
best evidence to.^bow. .^b^at, those 
whose votes .^ene rejeqt^^ were 
members of co^cjJ, 'Uot Jbqing 
produced in proof. 

The Lord Chancellor observipg, that 
in .a case so p(»nal as this> itiWj^s a 
wholesoiDQ. principle., tiutf dial^gt 
av4efmept8od clear, proof, sh^d 
be required. . , . j 

Lord Redesdnle o^e'ryifj^^ fj^j^ he 
. very .r^^h . d<#ip4^ iTfI)#7. >e 
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the Cdurt below was the true ood- 
•Iruotion. (Black «. Ct^mpbeU 
(Scotoh), 1».) 

ENTAIL, 

ENTAity with restrictions upon the 
•> heirs ftud ffi0fN^« of tailzie* Held 
hj the House of Lords^ affirming 
a decision of the Court of Session, 
dmt the institute was not included 
ki the word wiemherSf as used in 
ihk particular entail; the >R^rd 
appearing to be used in the saipe 
as the word Imrs, and the 
bMOg therefore wtihin the 
principle of deeiaioo in the Dun- 
tieath oasew {Siedv. Sied (Scotch), 

The gisound of deeisiea in the Dun- 
.. trsath ease^ net now to be shaken, 

nor to bo got rid of bjiucoi thin, 
- and shadowy distinctions* (f6.84.) 
EffiKst ef the statute 1440, cap. 17. 
' «dth lespeot to leases granted by 

heirs of entail. (Afon/gOMery v. 

Chmfterit (Scotch)) SOI, SO0.) 
Brand on an entail, as eontradistin- 
. guislMd firoa a breach of prohibi- 

^ tiM. (f^ ^0, 521.) 

Whether the throwing the public 
• ' burdens om the old reterred rent 
'is a diminution of die rent or 
{ib. S45, M6, 847, 865^) 
^of tlie act la Geo. S. cap. 60. 
'<- aa to the. granting of leaaea by heirs 
i^v^eatai). (it. 85t>'85S,S54i;S95, 

S56.) 
Fowm of an hoir.x)^ ^tail as to the 

cutting and sale of limber, (tf • 

358.) ■ = * ' 



Effect ot taking grassum considered, 
with reference to the prohibition 
against diminution of the rental. 
(tA. 863, 865,867.) 

Whether the free rent may be re- 
duced without in the sense of the 
law diminishing the rent. {ib. 867, 
868.) 

Whether an heir of entaQ may not, 
in some circumstances, be re^ 
stricted otherwise than as he is 
expressly fettared. (ib. 369.) 

Whether a prohibition against tUs- 
poning is co-extensire with a pro- 
hibition agakist alienaiing. (ib. 
874,381.) 

Consequences of the doctrine that 
a prohibition against diminishing 
the rent applies on)y ta the nomi- 
nal and not to the net rent. (ib. 
382.) 

ESCAPE. 

( Vide MAoisraATss.) 

ERROR. 

jPebi in K. B. and demand made in 
lawful money of Great Britain, 
founded upon a judgment of the 
Supreme Court of Jamaica ob- 
tained in an action of asoumpstt in 
that Court for so much Jaaaaica 
currency, thfir declaration in K. B. 
stating that this amounted to so 
wueb hk British wuey. Rbal 
jodgmtat by deAiult agikMl the 
Defbndilttt^ «»A Mm bretfght' in 
the Et* Ghi ; ^Ottd llMv«i ihMievori 

QOt beii^r <>i^««<^« i^fi;"i**>^-^^ 
firmed, and tketott^^' erreaiJin 
Dom. Fuse. ' II«M tfidti tNa de- 
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mand beipg made in lawful money 
of Great Britoioi and the Defend- 
ant below having suffered judg- 
ment to go against him by default, 
he had himself assessed the amount, 
and that there was no occasion to 
send the matter to- a jury by writ 
of inquiry. 

Count in the declaration for interest 
for the forbearance of money on 
request: this is well lai4» a pro- 
mise to pay interest being implied. 

Where errors are argued in Dom. 
Proc. without having been argued 
below, and judgment is affirnoted, 
though the alleged errors may b? 
well worthy of consideration, the 
House will make the plaintiff in 
error pay the costs of the proceed- 
ings there* as if the case had not 
been, argued at all in Dom. Proc. 
(Doran v. O'ReiUy (English), 
233.) 

EVIDENCE. 

. Objections to evidence on the 
ground of interest and confidential 
agency. {Towart v. Sdlars 
(Scotch), 234,235.) 



F. 

FACTOR. 

A MRSON employed as ag«ntle«Mtf:i*8 

. general law agent in pmehasing 

lands, makiDg payments, in con- 

veyanoing and expeding lilies, re- 

' eeivee^ ia behalf of bis eosplayer, 

' tbafODtt^of atmall delaobe^pro- 

ptny let 19 MMor lenantsi wkh- 



out any writtfQ oommisston as 
factor, and under circumstances 
which showed that it was not ex- 
pected that he should compel pay- 
ment of the rents by ultimate dili- 
gence, as in the case of a country 
factor^ thoij^h he charged faetor's 
fi^s. A considerable arreae of 
rent having accrued due, and se- 
veral of the tenanu having become 
inv>Went, the aeo of the original 
employer calls upoa the agent for 
payment of the amouat of the 
rents lost during the tioM of hb 
management by si«oli lOBobrtmDy; 
aabe might have compelledi pny- 
■lent by incarceration, leqaestva- 
Uon, and a roup of afiocfto* but 
neglected to do so. Held by the 
House o£ Lords, atttmiog a de. 
cisioa of the Cemri of 8aaMn, 
that, UBder the paiticubr ctvcim* 
stances of the case,^ the agejbli was 
not liable for the reott so hel. 
But the agent having been oaHed 
upon by his> employer fair a gene- 
ral account, and not having kapt 
his aecounta ia such a slate tbat 
they oould be readily pesldaced, 
and the delay having bean thei ibi- 
mediate cause of bringing an. twllon 
for an aceouot, chough the aim 
justly due wiaa laat^thaft Ihs mm 
olaiflMd, and the - deoisioe-lMlew 
ia faioer eCthe l^t was effimtf 
abovoy ii wei. soeSneed srkhaut 
eostp. i'Moodaml 9».Acdkii 
(Scotch), 127, 128.) , O: v 

':: ' . fa^m:"-^ '''' 

( Vide Contract.) ; - ^ 
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FKIHING. 

( Vide Salmon.) 

FRAUD. 

K. HOLDING certain premues under 
8 leate made in 1769| for three 
lives at 3O0L rent in 1802, obtains 
from G. tenant for life of the pre- 
'mtaea» with power of leasing at 
the best rent, then tinder age, and 
in Embarrassed circumstances^ by 
the offer of immediate payment of 
a year's rent then due, but by the 
custom of the country not payable 
till half 8 year after, and by apro- 
nsise to plant on the premises 
lOfiOO trees for tbe benefit of the 
landlord, and to make over to him 
Aoae already pkmted, a new lease 
ef the laads «l the old rent, sob- 
atiHiciD^ i aal w e d ef two of the 
eld Hvea, two young lives:— the 
lease, however, containiog nothing 

uma phMted, aad no 
i teplaDt ttie 10,000 trees, 
but eaty m agreement endorsed 
en the lease to plant them. The 
eld lease still retained by K. and 
fM'treea pianSed by him; butim- 

Aer emeution of the 
tef lM8,heaHignsthat 




to aeeuve a pro* 
he tlien 



eed teoR after, by will. 



piepertjy, in ease the 



^m^ 



the rent, and givea 
iL K. dies. Bill 



her trustees, by 6. and his trus- 
tees (the reroaiader*men not made 
parties) to have the new lease de- 
livered up to be cancelled, as 
being fraudulent and void — and 
the bill dismissed below. But the 
decree reversed by the House of 
Lords, declaring that the lease, as 
between the lessor and lessee, was 
such as ought to be cancelled ; but 
remitting to the Court below to 
proceed, with respect to relief as 
against the widow and her trusteei^ 
as should be just. (KnaiekbuUv, 
Kiseane (Irish), 389.) 

Where circumstances are alleged b 
a bill which, in legal construction, 
amount to fraud, the ground of 

. fraud is sufficiently laid, although 
that term is not applied in the bill 
to the circumstances. (f6..409.) 

B. F. and K. become co-partners in 
a joint adventure in land. A third 
person (Lord L.), for whom K. i$ 
&ctor, is anxious to purchase a 
part of the co-partnership land 
called Hilton, at 19,441/.. and 
applies to certain monied relations 
to furnish him with the means of 
effecting the purchase, B. is aware 
of the anxiety of Lord L. to pur- 
chase Hilton, but K. does not 
communicate to B. the steps taken 
by Lord L. with that view. F. 
(K. oonourring) perauades B» le 
agree to ofcr the lot to Lord L. at 
19,00tf . in order te brisig him. te 
a decision ; and B. and F. oHer it 
at that price to K. who aAoepla it 
tift Umaalf withaut any objectioe 
by his oo<fartnens, B. how- 
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«Tery.iinderttaodiiig the oOer and 
scceptance to be for Lord L. Lord 
L. does not accept the offer at that 
time, and K. sells the lot at 
19,000/. to F. without any oom- 
niunication with B. — F. sells pieces 
of the lot to M.and Lord L., with- 
out aay interference by B., and 
then setts the remainder to Lord 
L. at a price which makes up for 
the whole lot the sum of K,91 1/., 
iattead of 19,000^. B. brings his 
action <br a share of the increased 
profits, alleging that his consent 
to offer the lot at 19,000/. was ob- 
tained by fraud and concealment, 
on the part of his oo-partnerii for 
the purpose of excluding hhn from 
bis share of these profits. F. ex- 
amined on oathy states that he did 
not consider hhnself legally bound 
to allow K. to pariicit>ate in the 
profits, but that he had a feeling 
of honour on the subject, K. 
having promised, in case F. should 
be obliged to sell Che lot at a loss, 
to bear a part of that loss. Judg- 
ment below for the Defenders, 
affirmed aboTC, but' without costs. 

The Lord Chancellor and Lord Re- 
desdale bemg ^f opinion that, 
although the circumstances might 
raise a suspicion of unfair dealing, 
B. by his own conduct in not Jn- 
leHering at all with th« sales by F. 
of pieces of the lot to M« and 
Lord L. taken in connexion with 
his conduct at the time of She offer 
to and acceptance by K. was pre- 

" eluded from the relltf wbioh he 
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prayed. (Ba^ 
(Scotch), 151,) 



Feirgiuon 



INSANITY. 



In support of an action brought in 
1806 to reduce certain deeds ex- 
ecuted by M. bet«reen 17B8 and 
17909 upon the ground of the in- 
sanity of M. the grantor; parole 
evidence given ihtt be- was 'quite 
deranged ftom 1781 Itti Jua death • 
in 180i; tbeevideaee applying to 
hie insaiiity^genmratty and not to 

' the particutar mooesits wbea- the 
deede were axecnled. Thia»^vi- 
deBNOe ODOomieced by- paaob^fevi- 
dence of hit getereleaoilj&dasiog 
the same ^ried^and.>thiaaJfl|ter 
evidence cesiwbosvled by nelas or 
receipts writsan by M. bawigk re- 
ferenoe to the ^entonts «r«the 
deeds ; and 4liowiBg' that bo ^un- 
derstood their oatMe and aftct ; 
and also by the deeds themsatros, 
which were rational in^isNcifOHm- 
stancea, eorrabofsead also^by«the 
circuasstaoeeo thai the deeds 4were 
attested' by wkaessea -of ^mim- 
peacheder0dft,-M«d thai ili^liad 
been i»^lfM eewed Mr, jaaA'in- 
fisftfn iheHHibfMes oewv ey i til y t he 
deeds^-ftMl* bail rtiiiaf liiMupt^ of 
theleMK aiid - w s er t gng n a ■ti ie >re> 
• tteiBder> -^Isii •tbes^'lMBsisaeilans 
proaaa d i agf wa tJs«fE«iippo4ite^ of 
his amity, '«nd 
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lenged. Held by the House of 
LordSy reversing the judgment be- 
lovy that the deeds were good. 

The Lord Chancellor observing, that 
supposing M . to be weak or even 
insane, if be was sane at the time 
of executing the deeds, that was 

' sufficient to support them : and 
that the distance of time between 
the period of their execution and 
that at which they were challenged 
was a material consideration ; and, 
that if the deeds had been bad as 
^les, they could not have been 
good as securities. 

Lord Redesdale observing, that if 
deeds were to be reduced on the 
ground of utter incapacity, they 
could not stand for any purpose ; 
that in order to discover the truth 
from conflicting evidence^ it is 
proper to try it by the test of col- 
lateral circumstances, the truth 
of which is unquestionable; and 
that these circumstances in this 
case were inconsistent with the 
evidence of notorious incapacity 
in M. ; and that the attesting wit- 
nesses to some of the deeds being 
dead, it must be taken that they 
would have sworn to the sanity. 
(Towart v. Seilars (Scotch), 231, 
2S5, 242, 24.3.) 

A man confined in a house for the 
reception and care of insane per- 
sons during a lucid interval, under 
a sense of his situation, the ap- 
^^ehenaion of a relapse, and the 
napression that no time was to be 
lost, disposes of his property in a 



rational manr.er. The instrument 
held valid and effectual for its pur- 
pose, (i^. 286.) 

INSURANCE. 

A. A MBRCHAMT in London, having 
an order in 1810 from B. a mer- 
chant in Perth, for goods to be 
shipped from London lor Dundee, 
sends the goods to the wharf on 
Saturday 24th Feb. the vessel then 
taking in goods for Dundee, being 
the K. (unarmed) which had been 
substituted by the Shipping Com- 
pany for the D. (armed), the Com- 
pany announcing on the 23d and 
24<th Feb. to all who inqohred that 
the K. and not the D. wss to sail 
on the 25tb (Sundays and Thurs- 
days being the regular sailing days). 
A. dispatches the invoice on 27th 
Feb. dated on that day, with advice 
that the goods had been sent by 
the D. not naming the 24th as the 
day when the goods were sent to 
the wharf, and leaving it to be in- 
ferred from the date cNf the invoice 
that the furnishing was made on the 
27th, and that the sea risk did not 
commence till the Ist of March. 
The K. sails with the goods on the 
25th Feb. and is captured on 2d 
March by a privateer. Action 
brought by A. against B. *for the 
price of the goods, and held below 
tliat he could not recover* The 
judgment affirmed above, the 
Lord Chancellor being of opinion 
that if B. had insured upon the re- 
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presenCation tent him, he could 
not have recovered Ironi the un- 
^ derwriter. {Arnot v. Stewart 
(Scotch), 274.) 

IRREGULARITY. 

bBCRBET in October, 1817, by jus- 
tices of peace against Anderson 
and Co, tanners, findirg them 
liable in a penalty, and condemn- 
ing stock on their premi>es seized 
in August or September, 1807, by 
an excise officer, made without 
evidence, on complaint of a col- 
lector of excise that Anderson and 
po. carried on the trade of curriers 
as well as tanners at the same time, 
contrary to law. The goods sold 
under the decreet, and purchased 
up by Anderson and Co. who 
brought their action in 1809, in 
the Couit of Session, against the 
excise officers, for reduction of the 
decreet for reasons specified (the 
decreets being against Anderson 
and Co, not being one of the 
reasons specified), and other 
reasons, and for repetition of their 
money, and for damages. Preli- 
minary defencies founded on want 
of jurisdiction in the Court, be- 
cause the decreet rested dn re- 
venue . statutes, on want of a 
month's previous notice to the 
officer, and oa the alleged ex- 
piration of the time for bringing 
the action (three months), re- 
pelled: and interlocutor of the 
Lord Ordinary on the merits re- 
ducing the decreet, and finding the 



pursuers entitled to repetition of 
their money, but assoilzieing the 
defenders from the conclusion for 
damages. The interlocutor ac« 
quiesced in by the pursuers, who 
dropped their claim for damages, 
and the interlocutor adhered to by 
the Court. Difficulties in the 
Dom. Proc. because the summons 
contained a conclusion for damages, 
though not insisted upon afler the 
Lord Ordinary's interlocutor; and 
because the reason that the de-- 
creet was against Anderson and 
Co. was not specified in the sum- 
mons, and question whether it 
could be taken advantage of under 
the words " other reasons : " but 
the judgment affirmed. {Camp- 
bell V. Anderson (Scotch), 413:) 

JURISDICTION. 

{Vide Irregularity.) 

Jurisdiction of the Court of Session 
as to revenue matters ; reducing 
decreets of magistrates for irregu- 
larity, &c. {Campbell v. Anderson 
(Scotch), 412.) 



L. 

LANDLORD. 

Leasb in 1713 for three Uve8, re- 
newable for ever on payment of a 
fine on the dropping of each life, 
at 501. rent, by A. to B. B. leases 
the lands to C. at 100/. rent, with 
covenant to renew for ever to C. 
on the same terms; and B. also 
2o2 
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covenants to renew regularly with 
A. C. pays his fines and renews 
with K but B. never renews with 
A. A representative of A. in 
179S» accepts sokne moneV from 
C* towards the discharge of the 
fines due from B. and makes de- 
mands for payment of the whole 
of the fines by C. which C neg- 
lects to comply with. A formal 
demand of the fines made by a re- 
presentative of A. in 1799> against 
C. who does nothing for nine 
months after demand, and then 
makes an illusory tender which is 
not accepted. Held by the House 
of Lords, that, under these cir- 
cumstances €• had, no claim in 
equity to a renewal. 
Per Lord Redesdale. A Jbrnud de- 
mand is not necessary under the 
tenantry act. The true meaning 
of the tenantry act is to declare 
what was the equity of Ireland, 
with respect to these leases, before 

' the statute. When a demand is 
made, the neglect to pay, when it 
goes beyond what is a reasonable 
time for payment, ceases to be 
mere neglect and becomes wilful. 
What is a reasonable time for pay- 
ment must depend on circum- 
stahces ; and no precise time ap« 
plicable to all cases can, with 

justice* be fixed. Though a formal 
demand is not necessary, yet, when 
such a demtfid is made* the prior 

• damands are waived* and the time 
18 to be computed from the period 
of the formal demand: but prior 

. demands are to be taken into ac- 



count in considering whet is a rea- 
sonable time after the formal de- 
mand. When the first lessee re- 
ceives the fines from his under- 
tenant, and neglects to pay them 
to the head landlord* that is fraud 
in the first lessee^ who b there- 
fore not entitled to a renewal, 
and the remedy of the under- 
tenant is against the first lessee* 
and not against the head landlord. 
The landlord* in making the de- 
mands is not bound to state the 
. precise sum due, nor to make a 
demand upon, or give notice to* 
every individual interested in the 
subject. The original design of 
these leases, was the better cul- 
tivation of inferior lands, aad the 
more easy recovery of the rent, Ac, 
(.Barrett v. Biiritr (Irish), 1.) 

LEASE. 

AoRBEMBNT for a lease for three 
lives generally, and no lives named 
for some years, but the lessor 
acting as if he considered himsdf 
bound by the agreement. The 
agreement specifically performed 
under the circumstances, the lives 
being named by the lessee. (Kent-^ 
nngion (Lord) v. PhUlips (Eng- 
lish), 61.) 



M. 

MAGISTRATES. 
'Thb magistrates of Canongale, opoii 
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a certificate on oath by a physi- 
cian, that the life of a debtor 
confined in their gaol by the Ap- 
pellant was in imminent danger, 
|)ermitted his liberation from the 
gaol to some house within the 
burgh, on his giving bonds with 
two sureties to conform to the con- 
ditions of the Act of Sederunt, 
1671, by residing hi some house 
within the burgh, and on no ac- 
count going beyond the jurisdic- 
tion of the same, and returning 
to prison on recovery of his health, 
or when required, under penalty 
of paying the debt. A particular 
house within the burgh was as- 
signed for the residence of the 
debtor; but he never was there, 
and was frequently seen at his 
house in Surgeon's Square and 
other places without the burgh, 
apparently in good health. The 
Appellant commenced an action 
against the magistrates for the 
tiebt, on the ground that the 
debtor's residing out of the juris- 
diction of the borgh of Canongate 
was an escape, which made the 
magistrates liable. The Court 
below decided in favour of the 
magistrates ; and this decision was 
affirmed m the House of Lords, 
both on the general ground that 
the circumstances were not such 
as rendered the magistrates liable 
under the Act of Sederunt, and 
also i)pon certain specialties in this 
case. 
The Lord Chancellor stating, that 
he would have had some 



in saying that the magistrates were 
not liable on the general ground^ 
if the construction, as to this point, 
to be put on the act, had not been, 
in some measure, settled by the 
decisions in the cases of Forbes 
V. Magistrates qf Canongate^ and 
Fardyce v. MagUtrates of Aberdeen, 
in 179S. (Ritchie v. Magistraies 
of Canongate (Scotch), 87, 88, 
128.) 

MISREPRESENTATION. 

(^Vide Insurance— Warrantt.) 

Whbrk a horse was sold under 
warranty of soundness, &c. but 
with a misrepresentation as to the 
place from which he was brought^ 
observed by Lord Eldon, C thai 
if the horse answered the war- 
ranty at the time of the sale, 
the misrepresentation as to the 
place from which he came would 
not invalidate the contract. 
{Geddes v. Pennmgjtm (Sootdi), 
164.) 



NEGLECT. 

(Vide Landlord— TxHAKT«) 

Thk Irish tenantry act b merely 
declaratory of what was the equity 
of Ireland, with respect to leases 
Ibr lives renewable for ewer, in 
'Cases of mere neglect to renew> 
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befiwe that act. (Barret ik Burke 
(IrUh), 15.) 
And the moment a demand is made, 
neglect to pay when it goes be- 
yond a reasonable time is wilful^ 
and a reasonable time is such time 
08 raey be necessary to enable the 
tenant to ascertain when the cestui 
gM0 wcs died, to com()ute the sum 
due^ and to prepare the leases for 
execution. What is a r^easonable 
time must therefore depend on the 
circumstances of each case, and no 
precise time can properly be fixed 
(t6. 16.) 

NETS. 
(FWe Salmon.) 



OFFICERS (RETURNING). 
(Ffrfe Election.) 

Whethkr the acts subjecting re- 
turning officers to the penalties ap- 
pointed by the statute 16 Geo. 2. 
cap. 11. must not be acts done in 
breach of the o^h prescribed by 
that statute, and such as would 
render the officers liable to a con- 
viction for perjury, that is, that 
theyshoilM be act9 done wilfully 
and falsely, or matSJide* (Black 
V. Campbell (Scotch), 59, 60.) 

OFFICER (fiXCMfi). 
( Vide Ibregularitt.) 



P. 

PARLIAMENT. 
( Vide Privilege.) 

The Commons* House of Parliament 
has the power to commit for con- 
tempt. (Burdett V. AMott (Eng- 
lish), 165, 200.) 

PARTIES. 

Where a lea?e made by tenant for 
life, with a power to lease, was in- 
valid at law as against the remain- 
der-men, as being a bad execution 
of the power, held that the re- 
mainder-ttaen were not necessary 
parties to a bill by the tenant for 
life to set aside the lease for fraud. 
(KnatchbuU v. Kissane (Irish), 
391,401.) 

PERFORMANCE. 

(Vide Agreement.) 

AoRBsifEKT for a lease for three 
lives generally, the lives not being 
named for several years, specific- 
ally performed uader the circom- 
stanoes,ihe lessee naming the lives. 
(Kensin^on (Lard) o. PkOtipt 
(English)^ 61.) 

PLEAIUNG. 

( Vide Election.) 

In an action against an excise officer 
to recover money extorted from a 
party, by reason of an illegal 
seizure, summons contains a con- 
clusion for damages, and this, by 
statute, rendered a month's pre- 
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vious notice to the officer necessary, 
which notice was not given. Liord 
Ordinary decides for the pursuer 
as to repetition of the money, but 
OBSoilzies the defender as to the 
conclusion for damages, and the 
pursuer acquiesces : whether this 
is. sufficient to put the summons on 
the same footing as if it had never 
contained the conclusion for da- 
mages, and to render the notice 
unnecessary. (Campbell v. Art' 
derson (Scotch), 412, 428.) 
Decreet by Magistrates against An- 
derson and Co. condemning their 
goods seized by an excise officer, 
and finding ' them liable in a 
penalty. In an action to reduce 
the decreet for reasons specified 
and other reasons, whether the 
objection that the conviction was 
had as being against A. and Co. 
by that description, that not being 
one of the reasons specified, could 
be taken advantage of under the 
words, other reasons. {ib, 427, 
428.) 

PRACTICE. 

(Vide Error.) 

Appeal from a judgment in declara- 
tor in 1810, suffered to drop, and 
action of reduction brought in 
1812, to reduce the judgment in 
the declarator; and in 1813 one 
appeal presented from the judg- 
ments, in both causes, and the 
general answer put in. Objectedi 
when the appeal came to be heard 
in 1817, that it was irregular to 



join both causes in one appeal; 
and, besides, that the appeal was 
irregular as to the declarator^ the 
petition not having been presented 
within the first fourteen days of 
the session. The House was of 
opinion that there was an irregu- 
larity in the mode of bringing the 
causes before it; but:—* 1. The 
objection ought to have been made 
in 1813, when the other parties 
might have put themselves right 
in point of form : — 2. It ought to 
have been made by petition, to be 
referred to the appeal committee : 
—3. When a cause comes on to 
be heard, it is to be taken as re- 
gular: and, therefore, the appeal 
heard on the merits, and leave 
given to the parties aflerwards to 
set themselves right in point of 
form by presenting another peti- 
tion of appeal in the declarator 
nunc pro tunc^ as if it had been 
done in 1813. (Dixon v. Graham^ 
(Scotch), 266, 271, 272.) 
Though in a bill of exceptions to the 
directions of ihe Judge below, the 
evidence given at the trial upon 
which the allegation of error de- 
pended was not set out at length, 
but parts of it, consisting of char- 
ters, entries, &c. were merely re- 
ferred to, and the record appeared, 
on the transcript brought up, to be 
so far defective; and though in 
strictness the House of Lords 
cannotproceed upon such a record, 
yet upon consent of the counsel 
for both parties to select such parts 
as they meant to rely upon, the 
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cause was heard and decided; the 
Lord Chanceltor stating that a 
special entry should be made on 
the journals to guard against the 
mischief of such a precedent. 
(N. B. The evidence was printed in 
an appendix to one of thp cases.) 
{KOdare (Bishop of) v. Smyth 
(Irish)»2ii5,229.) 

PRISONER. 
( Vide Magistrates.) 

Prisomm for debt in Canongate 
gaol liberated on certificate, not 
on oath, of a physician and sur- 
geouy stating that << for preserva- 
*< tion of his life he needed free 
^' air in a situation where proper 
** care and medicines might be ad- 
** ministered/' suffered to choose 
his own lodgings in the burgh, 
and to visit different places in the 
neighbourhood beyond the juris- 
diction, without any attention 
paid to his conduct by the magis- 
trateSy to whom no application was 
made by the incarcerating creditors, 
for his reincarceration. Held that 
the magistrates were not liable for 
the debt. (Ritchie v. Magistrates 
of, 8fc. (Scotch), 102, 106, 107.) 

Prisoner for debt liberated on bill of 
health from Aberdeen gaol, and 
sufered to employ himself in his 
ordinary affairs, and to go to 
markets, &c. at a considerable 
distance from the burgh without 
restraint. Held that the magis- 
trates were not liable for the debt. 
(ib. 1Q7, 108.) 



Practice of the burghs in case of li- 
beration ef debtors on account of 
sickness, (ib. 104.) 

PRIVILEGE (OF PARLIA- 
MENT). 

To an action of trespass against the 
Speaker of the House of Com- 
mons for forcibly, and with the 
assistance of armed soldiers, break- 
ing into the messuage of the Plain- 
tiff (the outer door being shut and 
fastened), and arresting him there, 
and taking him to the Tower of 
London, and imprisoning him 
there : it is a legal justification to 
plead that a Parliament was held 
which was sitting during the period 
of the trespasses complained of: 
that the^ Plain tiff was a member of 
the House of Commons : and that 
the House having resolved, ** that 
** a certain letter, &c. in Cobbeti's 
« Weekly Register, was a libellous 
<< and scandalous paper, refUtUng 
** on the just rights and privileges 
** of the House, and that the 
'< Plaintiff*, who had admitted that 
** the said letter, &c. was printed 
'* by his authority, had been 
** thereby guilty of a breach of 
" the privileges of that House; " 
and having ordered that, for his 
said offence, he should be com- 
mitted to the Tower, and that the 
Speaker should issue his warrant 
accordingly; the Defendant as 
Speaker, in execution of the said 
order, issued his warrant to the 
Serjeant at Arms, to whom the 
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execation of such warrant be- 
longed, to arrest the Plaintiff, and 
to commit him to the custody 
of the Lieutenant of the Tower : 
and issued another warrant to the 
Lieutenant of the Tower to receive 
and detain the Plaintiff in custody 
during the pleasure of the House ; 
by virtue of which first warrant 
the Serjeant at Arms went to the 
messuage of the Plaintiff, where 
he then was, to execute it; and 
because the outer door was 
fastened, and he could not enter, 
after audible notification of his 
purpose and demand made of ad- 
mission, he, by the assistance of 
the said soldiers, broke and en- 
tered the Plaintiff's messuage, and 
arrested and conveyed him to the 
Tower, where he was received 
and detained in the custody under 
the other warrant by the Lieute- 
nant of the Tower. 

And to a similar action against the 
Serjeant at Arms, a similar plea, 
with variations, however^ adapted 
to his situation, is a legal justifica- 
tion.— (Fuie 14* East. 163.) 

The Lord Chancellor considering it 
as clear in law that the House of 
Commons have the power of com- 
mitting for contempt, and that 
this was a commitment for con- 
tempt. (Lord Erskine concur- 
ring.) (Burden V. Abbot (English), 
165.) 

PUBLICATION. 
. If I send a manuscript to the printer 
of a periodical publication, and do 
not restrain the printing and pub- 
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lishing of it, and he does print and 
publish it in that publication, then 
I am the publisher. Per Lord 
Erskine. (Burdeit v. Abht (Eng- 
lish), 201.) 



R. 

REVENUE. 

( Vide Irregularity.) 

Whether the act 1 Jac. 1. cap. 22. 
for regulating the trades of tan- 
ners and curriers is a revenue 
statute. {Campbdl v, Anderson 
(Scotch), 412). 



8. 
SALE* 

( PfVfc*-CONTRACT.) 

SALMON (FISHING.) 

Description of the stake net ap- 
paratus for salmon fishing. {Dalg- 
Hesh V. Duke of Athol (Scotch) 
282.) 

Salmon fishing with stake nets held 
to be illegal. (t6.291.) 



T. 

TENANT. 

(Vide Landlord.) 

A FORMAL demand for payment of 
rent and renewal fines, not ne- 
2k 
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cessary under the tenantry act : 
but when Bueh a demand is made 
the tikne is to be computed from 
the period of that demand; the 
effect of prior demands beingwaived 
by the subsequent formal demand 
if the rent and fines are paid in a 
reasonable tinoe afler that demand. 
But prior demands are to be taken 
into account in considering what 
is a reasonable time after a formal 
demand. (Barrett v. Burke (Irish), 
27.) 

The intermediate tenant receives the 
ihies from his under tenant, and 
does not pay them to the head 
landlord. This is fraud in the in- 
termediate tenant, and destroys his 
right to a renewal, (ib. 18.) 

The landlord in making the demand 
is not bound to state the precise 
sum duet the tenant is bound to 
ascertain and tender the sum: a 
simple demand is all that is neces- 
sary on the part of the landlord* 
(ib. 19.) 

Where the interest is divided by 
under leases, it is not in every 
such case necessary that the de- 
mand by the head landlord should 
be made upon all the individuals 
interested in the subject, as it may 
be impossible lor him to discover 
them all. (ib.W.) 

The meaning and benefit of the 
tenantry act are confined to cases 
of mere neglect, (ib,) 

The original design of the Irish 
tenure by leases for lives renew- 
able for ever, was to promote the 
cultivation of inferior lands, to 



preserve the landlord's property, 
and to enable him to recover the 
rent, the tenure being important 
for these purposes m the disturbed 
state of Ireland, (ib. 22.) 



V. 

VOTE. 
(Ffflfe Election 

w. 

WAllRANTY. 

G. PURCHASES from P. a horse- 
dealer, a horse warranted ** a 
" thorough-broke horse for a gig," 
P. representing at the time Uiat 
the horse had been sent to him to 
6e sold by a gentleman from Eng- 
land. For about two mofitibs from 
the time of the purchase 6. him- 
self has no opportunity to drive 
the horse in a gig, but during 
that interval the hdrse is often 
driven in a gig by others, and 
performs well. Then G. himself, 
on two occasions, drives the horse 
in a gig, on both of which occa- 
sions the horse performs ill, kick- 
ing out behind, and running forci- 
bly to the side of (he road, and at 
one time overturning the gig in a 
ditch. P. refusing to take back 
the horse, G. brings his action for 
the price and damages. It ap- 
peared in evidence that P. had got 
the horse from a Mr. A. of Leith, 
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who parted with him on account of 
his havmg, on one occasion, when 
driven in a gig, without any appa- 
rent cause, kicked out violently 
beliind and broke the gig. But it 
.was also proved that the horse, 
while in the possession of A. of P. 
and of G. himself, as above-men- 
tioned, had been very oflen driven 
in a gig, and on' these occasions 
found steady and safe. It was in evi- 
dence likewise that G. had whipped 
the horse and checked him at the 
same time, on the occasion when 
his gig was overturned. No other 
evidence was given as to G.*8 ex- 
perience or skill in driving. Judg- 
ment below for P. the horse-dealer, 
a majority of the Judges being o£ 



opinion upon this evidence that the 
horse did answer the warranty at 
the time he was sold, and that.hb 
bad demeanor in the hands of G. 
was owing to want of skill in the 
driver ; and, the Lord Chancellor 
being of that opinion, the Judg- 
ment was affirmed above, but 
without costs. 
The Lord Chancellor observing, that, 
if the horse answered the warranty 
at the time, he was sold, the mis« 
representation as to the place from 
which he came would not invali- 
date the 6ale; but that it was a 
material circumstance with respect 
to the question of costs. (Geddcs 
V. Pennington (Scotch), 159, 164.) 



END OF VOL, V. 
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